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JURISDICTION OF THE COURT OF APPEALS
This Court has jurisdiction of this Petition for Review pursuant to Article 8, §3 of
the Utah Constitution; Utah Code Ann., §§35A-4-508(8)(a), 35A-1-302(3), 78A-4-103,
63 G-4-403; and Rule 14 of the Rules of Appellate Procedure.

ISSUES PRESENTED FOR REVIEW
Did the Workforce Appeals Board err as a matter of law when it found the Aura
Spa & Boutique, presented insufficient evidence to support its assertion that workers who
performed services for the Appellant had independently established businesses?
Was it reasonable and rational for the Workforce Appeals Board to conclude that
the services performed by the workers, on behalf of the Petitioner Aura Spa & Boutique,
should be considered employment subject to unemployment insurance coverage pursuant
to the provisions of Utah Code Ann. §35A-4-204 (2006)?

STANDARD OF REVIEW
The determination whether a claimant is an independent contractor involves a factsensitive inquiry into the unique facts of a particular employment relationship. Evolocity,

Inc. v. Dep't of Workforce Servs., 2015 UT App 61,

,r

6, 2015 Utah App. LEXIS 62

(2015), see also BMS Ltd. 1999, Inc. v. Department of Workforce Servs., 2014 UT App
111,

,r

13, 327 P.3d 578. Because this inquiry ''will differ in every case due to the

individuality of fact patterns and the vagaries of various vocations," we grant deference
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to the Department in its weighing of the relevant factors to arrive at its ultimate decision.

Id. And we will disturb that decision only if it is clearly erroneous or falls outside the
scope of the afforded deference. [citations omitted]. Evolocity at

,r 6.

To establish clear

error, the challenging party must show that a finding is not supported by legally sufficient
evidence even when the evidence is viewed in a light most favorable to the finding. Id.,
quoting State v. Cater, 2014 UT App 207, ,r 10, 336 P.3d 32.
The issue of whether the Workforce Appeals Board (Board) correctly concluded
the service performed by the workers on behalf of the Petitioner, Aura Spa & Boutique
(Appellant) constitutes employment subject to coverage is a fact-intensive question of
law. "... [D]ue to the fact-intensive inquiry involved in applying the law to the facts in
cases where an employment relationship is at issue, we afford the Board deference in its
intermediate determinations and will affirm its ultimate decision so long as it is within the
bounds of reasonableness and rationality," Needle Inc. v. Dep't of Workforce Servs.,
2016 UT App 85,

,r 7, 372 P.3d 696 (citation and internal quotation marks omitted).

also Prosper Team Inc., v. Dep't of Workforce Servs., 2011 UT App 142,
246.

See

,r 6, 256 P.3d

The Utah Supreme Court held in Carbon County that cases that involve fact-

intensive inquiries at the agency level do not lend themselves to consistent resolution by a
uniform body of appellate precedent. Carbon County v. Workforce Appeals Bd., 2013
UT 41, P7 (Utah 2013). In such cases, the appellate court is in an inferior position to
review the correctness of the decision, and therefore, the agency's determination is
entitled to deference. Id. "We do not reweigh the evidence or substitute our decision for
that of the Department but instead will uphold its determinations if they are supported by
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the record evidence. Evolocity at 1 6, quoting CJ Migliaccio v. Labor Comm 'n, 2013 UT
App 51, 17,298 P.3d 676.
This Court "will reverse the Board's ultimate determination, and upset its
intermediate conclusions, only if [this Court] conclude[s] they are irrational or
unreasonable." Tasters Ltd., Inc., v. Department of Workforce Servs., 863, P.2d 12, 19
(Utah App. 1993) (citing Wagstaff v. Department of Employment Sec., 826 P.2d 1069,
1071-72 (Utah App. 1992). See also Utah Code Ann. §630-4-403(4).
To determine whether the Board's decision was reasonable and rational, this Court
applies a "substantial evidence test, which requires this Court to examine all of the
evidence supporting the Board's findings and [determine whether,] despite the supporting
facts and all reasonable inferences that can be drawn therefrom, the findings are not
supported by substantial evidence given the record as a whole." Petro-Hunt, LLC v.

Department of Workforce Servs., 2008 UT App 391,

if 20, 197 P.3d 107 (alteration in

original) (citation and internal quotation marks omitted), cert. denied, 205 P.3d 103 (Utah
2009). See also Utah Code Ann. 63G-4-403(4)(g).
Also, it is the province of the Board to resolve conflicting evidence, and where
inconsistent inferences can be drawn from the same evidence, it is for the Board to draw
the inferences. Carbon County v. Workforce Appeals Bd., 2013 UT 41, P6 (Utah 2013).
This Court "will not overturn the Board's determinations simply because [the Court]
think[s] another conclusion from the evidence is permissible,"

Workforce Servs., 2016 UT App 85,

iJ 6,

Needle v. Dep't of

372 P.3d 696 (citation and internal quotation

marks omitted).
3
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STATUTES AND REGULATORY PROVISIONS AT ISSUE
The statutes and rules that are determinative in this matter are set forth verbatim in
Addendum A, and include the following:
§35A-4-204, Utah Code Annotated
§35A-4-312(3), Utah Code Annotated
§35A-4-508, Utah Code Annotated
§63G-2-302(1), Utah Code Annotated
§63G-4-403, Utah Code Annotated
R994-204-303, Utah Admin. Code
R994-208-102, Utah Admin. Code
R994-508-109(7), Utah Admin. Code
R994-508-111(4), Utah Admin. Code

STATEMENT OF THE CASE

A.

Nature of the Case, Course of Proceedings, and Disposition Below.

This case involves the question of whether the service the workers performed for
the Appellant was exempt from coverage under the Utah Employment Security Act
(ESA).
In 2013, the Utah Department of Workforce Services (Department) commenced an
audit to determine whether certain workers connected with Aura Spa & Boutique (the
Appellant) should be classified as independent contractors or employees during the 2012
calendar year.

The Appellant reported that these workers were independent contractor

1099 employees.

The Department assigned the matter to a Department auditor to

determine if the services the workers performed for the Appellant constituted
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employment subject to the Employment Security Act under Utah Code Ann. §35A-4-204.
In an Audit Report issued April 15, 2014, the auditor determined the individuals who
performed massage therapy and esthetician services

were not exempt from

unemployment insurance coverage as they were not engaged in an independently
established trade, occupation, profession, or business pursuant to Utah Code Ann. §35A4-204(3). (All Utah Code provisions are found sequentially at Addendum A, the auditor's
decision at Addendum B).
The Appellant appealed the auditor's determination on April 29, 2014. A hearing
was held by a hearings officer, Ms. Camie Findley (owner and corporate officer for the
Appellant), and Mr. David Ross (attorney for the Appellant). On July 10, 2014, the
hearings officer issued a decision which affirmed the auditor's decision and concluded the
massage therapists and estheticians had provided personal services for a wage,
constituting employment which was subject to unemployment insurance coverage.
(Addendum C).
Aura Spa appealed the decision on July 23, 2014. A hearing was held before an
administrative law judge (ALJ) on August 21, 2014. Aura Spa witnesses participated in
the hearing along with the field auditor and a Department representative.

On

September 2, 2014, the ALJ issued her decision, affirming the decision below.
(Addendum D). Aura Spa appealed the ALJ's decision to the Workforce Appeals Board
(Board) on October 2, 2014.

5
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On March 31, 2016, the Board unanimously affirmed the ALJ's decision.
(Addendum E). The Appellant filed a petition for review with this Court on April 27,
2016.

B.

Statement of the Facts.

The Board supplements and corrects the Appellant's Statement of the Facts as
follows:
Aura Spa & Boutique (Aura Spa) was selected for a random audit in 2014. The
audit covered the year 2012. During the time covered by the audit, Aura Spa was a
limited liability company that had been in existence for five years. (Record, 166: 15-28).
Aura Spa offers massages, nail care, and esthetics to its customers in Park City, Utah. (R,
165: 27-29). The spa contracts with massage therapists and estheticians (workers) to
provide these services.
Aura Spa's owner finds the workers through word of mouth. She approaches some
workers and others have approached the owner, looking for work. (R, 165: 31 to 166:
13).

The workers can provide their services either in the spa or at the customer's homes
or hotel rooms.

Aura Spa provides mobile massage tables and other supplies and

equipment necessary for those outcalls. (R, 167: 9-17).
Aura Spa has tables, sheets, oil, and music available for the workers to use. It is
unclear how many workers provide their own oil or lotion. (R, 169: 14-33). The split of

6
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income between the Appellant and the worker is set by contract with each worker. The
Appellant's split is deducted from the payment earned by the worker. (R, 175: 10-15).
Aura Spa's owner believes all of the workers have their own clients outside of
Aura Spa's clients but there was insufficient firsthand evidence to establish that. (R, 169:
9-10). One of the workers uses flyers to advertise her services. (R, 167: 36-42). Aura
Spa's contract with the workers obligates Aura Spa to provide advertising for the
workers. (R, 170: 5-29).
All the workers are required by state regulation agencies to have professional
licenses for their chosen profession. (R, 170: 40 to 171: 12). Aura Spa issues the workers
a 1099 tax form at the end of the year. (R, 175: 21-23).
Before the busy season begins, Aura Spa hosts a get-together. Everyone talks
about the space in the spa. The party is not mandatory. (R, 176: 15-29).
No one supervises the workers. (R, 176: 5-7). The workers each give the owner a
listing of the times they are available to work as well as times they might be able to
substitute if they are needed. Aura Spa's owner tries to be flexible. Workers are expected
to work the shifts they signed up for unless he or she notifies the owner. (R, 176 :35 to
177: 22).
Aura Spa sets the prices for the services. (R, 178: 6-16). The contract between
Aura Spa and the worker requires that the worker obtain liability insurance in the amount
of one million dollars. Aura Spa is to be listed on the policies as "additionally insured."
(R, 182: 33 to 183: 10). Workers agree to work a minimum of two shifts per week. (R,

7
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183: 30-34). The contract defines a shift as "a block of time during aura spa operation
hours that is at least 3 hours long and no greater than 8 hours long."
The contract requires that workers be on time for the appointments and defines
being on time as 15 minutes before the booked appointment. (R, 187: 8-19). Workers
may not go more than 15 minutes away from the spa during their shift. Aura Spa wants
the worker to be available to take walk-in customers. (R, 184: 35 to 185: 10).
All workers agree to abide by the professional code of ethics for their particular
profession. This agreement is also required to get a license. (R, 184: 13-33).
Aura Spa's provides a receptionist to take telephone calls, greet customers and take
money from the clients. (R, 189: 38-44).

The receptionist maintains the workers'

schedules. (R, 181: 1-16).

SUMMARY OF ARGUMENTS
The Board reasonably and rationally concluded Aura Spa failed to proffer
sufficient evidence to show that any of the workers were independently established in a
business as massage therapists or estheticians.

Utah law, by default, considers all

workers to be employees for the purposes of unemployment insurance compensation
unless it is shown otherwise on a case-by-case basis. Utah case law requires that when
addressing workers whose services are commonly found to be independent contractors,
the decision-maker must perform the fact-specific analysis as dictated by Utah law.
Aura Spa has the burden of proof to show the workers were not employees
through a preponderance of competent evidence, meaning the evidence must be more
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than mere hearsay. In this case, the Appellant failed to proffer sufficient legal evidence
competent in a court of law in its attempt to establish the workers' status as independent
contractors. None of the workers were present to testify and therefore did not provide
firsthand information regarding whether they were customarily engaged in an
independently established business or profession. Likewise, the only Aura Spa witness
provided insufficient firsthand testimony and did not show the workers were
independently established. As the Appellant failed to sustain its burden, and as the ALJ
may only base findings on a residuum of legal evidence competent in a court of law, it
could not be determined that the workers were not employees. Therefore, the ALJ and
the Board correctly found the workers to be employees and not independent contractors.

ARGUMENT

I.

THE BOARD REASONABLY AND RATIONALLY
CONCLUDED THE WORKERS WERE EMPLOYEES
FOR THE PURPOSES OF THE UTAH EMPLOYMENT
SECURITY ACT.

Utah law presumes individuals performing services for a wage are employees
unless the employer can show to the satisfaction of the Department that 1) the individual
is customarily engaged in an independently established trade, occupation, profession or
business of the same nature as that involved in the contract for hire services; and 2) the
individual has been and will continue to be free from control or direction over the means
of performance of those services, both under the individual's contract of hire and in fact.
Utah Code Ann. §35A-4-204(3) (LexisNexis 2011).
9
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This test is conjunctive; meaning, both parts of the test must be met in order to
find the worker is an independent contractor. Id. Therefore, if an employer fails to show
a worker was customarily engaged in an independently established trade, occupation,
profession, or business, then it has failed to demonstrate he was an independent
contractor and the analysis need not reach the question of direction and control. See
McGuire v. Department ofEmployment Security, 768 P.2d 985, 988 (Utah App. 1989).

The evidentiary standard for the ALJ and the Board for its findings of fact is a
preponderance of the evidence. Utah Admin. Code R994-508-109(7). The Board must
find the evidence as a whole shows the fact sought to be proved is more probable than
not. Id.
In addition, inadmissible hearsay evidence, or other evidence lacking legal
competency in a court oflaw, cannot alone support a finding of fact. Prosper Team, Inc.
v. Dep't of Workforce Servs., 2011 UT App 142, Pl 1 (Utah Ct. APP. 2011), citing Salt

Lake Donated Dental Servs., Inc. v. Dep 't of Workforce Servs. 2011 UT App 7, 1 14, 246

P.3d 1206. The Board's findings must be supported by a residuum of legal evidence
competent in a court of law. Id.
The Board's findings of facts will be upheld if this Court finds they are supported
by substantial evidence in the record. Petro-Hunt, LLC v. Department of Workforce
Servs., 2008 UT App 391,120, 197 P.3d 107 (alteration in original) (citation and internal

quotation marks omitted), cert. denied, 205 P .3d 103 (Utah 2009). See also Utah Code

Ann. 63G-4-403(4)(g). It is the province of the Board, not appellate courts, to resolve
conflicting evidence, and where inconsistent inferences can be drawn from the same
IO
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evidence, it is for the Board to draw the inferences. Prosper Team, Inc. v. Dep 't of

Workforce Servs., 2011 UT App 142, P7 (Utah Ct. APP. 2011),

citing Salt Lake

Donated Dental Servs., Inc. v. Dep't of Workforce Servs. 2011 UT App 7, ,I 14,246 P.3d
1206.
The Board, after conducting a fact-specific analysis, determined Aura Spa did not
proffer sufficient evidence to rebut the presumption the workers were employees. Aura
Spa failed to show any of the workers had created an independently established business
as massage therapists or estheticians.

A.

The Board reasonably and rationally concluded Aura Spa failed
to proffer sufficient evidence to show the workers created a
business that existed independently of Aura Spa.

Utah Admin. Coder. 994-204-303(l)(a) states:
An individual will be considered customarily engaged
in an independently established trade, occupation, profession
or business if the individual is, at the time the service is
performed, regularly engaged in a trade, occupation,
profession or business of the same nature as the service
performed, and the trade, occupation, profession, or business
is established independently of the alleged employer...

In New Sleep v. Department of Employment Sec., the Utah Supreme Court noted
several factors that should be considered when determining whether a worker created an
independently established business separate from an employer.
1985).

1

703 P .2d 289 (Utah

The workers in New Sleep installed water-beds for customers who purchased

1

This case was decided before the factors in Utah Admin. Code r. 994-204-303
were delineated. The Court, however, addressed the broader question regarding the
independently established portion of the independent contractor test that is still intact at
11
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them from the employer. Id.

The Court found the installers were not independently

established in their own businesses as water-bed installers, in part, because the installers
were not known to anyone besides that employer to be installers in the industry; they did
not hold themselves out to the public as being engaged in the business of installation of
water beds; they were recruited for the job because they were neighbors and friends of
the employer's manager, not because they were already in the trade or business of
installing water-beds; they had no clientele that called for their services; they had no
place of business; they did no advertising; they had no contractor's or business licenses;
and there was no evidence the workers actively sought installation work directly from the
public, only from the employer in question. Id. at 291. The Court went on to say "while
the presence of all of the foregoing indicia is certainly not necessary, the absence of all of
it leaves nothing to prove the existence of an independently established business." Id.
In harmony with the Utah Supreme Court's rulings, this Court holds that when
determining whether a worker is customarily engaged in an independently established
business certain factors must be present, which include "holding oneself out to the public
generally as engaged in a particular business; advertising one's services; having an
established clientele; having a place of business; having a contractor's or business license;
having special skills as a result of an apprenticeship prior; and having a substantial

Utah Code. Ann. § 35A-4-204(3). The factors in r. 994-204-303 were created as a result
of court decisions such as New Sleep.
12
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investment in tools necessary to do the work." Ellison Inc. v. Board of Review of the
Industrial Commission of Utah, 749 P.2d 749 P.2d 1280, 1283-84 (Utah App. 1988).

2

Adopting this precedent, Utah Admin. Coder. 994-204-303(1 )(b )(i) -(vii) provides
seven factors intended to aid a decision maker's analysis of whether a worker was
customarily engaged in an independently established business. These factors include: 1)
Separate Place of Business, 2) Tools and Equipment, 3) Other Clients, 4) Profit or Loss,
5) Advertising, 6) Licenses and 7) Business Records and Tax Forms.
It is important to note these factors are "intended only as aids in the analysis of the
facts of each case." Petro-Hunt, LLC v. Department of Workforce Servs., 2008 UT App
391, , 20, 21, See also Utah Admin. Code r. 994-204-303.

Indeed, the degree of

importance of each factor varies depending on the service and the factual context in
which it is performed. Id., See Also, Petro-Hunt, LLC v. Department of Workforce Servs.,
2008 UT App 391,, 20, 21. "The appropriate weight to assign to each factor in the test
for whether an individual is an employee or an independent contractor is a fact-sensitive
question that will differ in every case due to the individuality of fact patterns and the
vagaries of various vocations .... Accordingly, this is a "fact-like" determination and, as
a matter of institutional competence, we grant deference to the Board's weighting of the
factors." BMS Ltd. 1999, Inc. v. Dep't of Workforce Servs., 2014 UT App 111,, 13, 327
P.3d 578.

The Board correctly considered some factors as more persuasive than others.

2

This case was decided prior to the addition of Utah Admin. Coder. 994-204-303.
The factors in that section of the administrative code were created as a result of court
decisions such as Ellison.
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The first factor asks whether the worker has a place of business separate from that
of the employer.

Utah Admin. Code R994-204-303(l)(b)(i).

Generally, when an

individual is running a service-type business there are two types of work that person must
perform: the actual service the business provides and managing the business. Granted,
some professions or businesses do not require a significant amount of time to manage.
Most businesses, however, need at least a modicum of management, such as tracking
business expenses, finding other clients, creating invoices, managing finances, etc. This
work is typically completed at a separate place than that of a client's place of business.
Furthermore, service type businesses do not necessarily require a place of business that is
open to the public; rather, a simple home office may suffice. Indeed, in Barney, the Utah
Supreme Court recognized that a home office, where a tradesman may keep books,
records and tools, could be considered a separate place of business. Barney v. Dep 't of
Employment Sec., 681 P.2d 1273, 1274-1275 (Utah 1984).

In the present case, the Appellant failed to provide any evidence to show that any
of the workers had a separate place of business. The Appellant's owner testified all of the
workers are independently established and perform services independent of her business,
but she failed to present any legally competent evidence as proof of that testimony. She
also provided copies of advertisements by some of the workers. None of the workers
participated in the hearing so the owner's testimony about them being independently
established is hearsay.
Administrative adjudicative findings must be supported by a residuum of legal
evidence competent in a court of law. Yacht Club v. Utah Liquor Control Comm 'n, 681
14
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P.2d 1224, 1226 (Utah 1984); see also Utah Admin. Code R994-508-1 l 1(4). In Mayes v.
Department of Employment Sec., 754 P.2d 989, 992 (Utah Ct. App. 1988), this Court

held:
Under the residuum rule, "findings of fact cannot be based
exclusively on hearsay evidence. They must be supported by a residuum of
legal evidence competent in a court of law." Yacht Club v. Utah Liquor
Control Comm'n, 681 P.2d 1224, 1226 (Utah 1984). Legal commentators
agree the residuum rule is on the decline in most states. n I However, this
Court has reaffirmed Utah's position that the residuum rule applies to
administrative proceedings. Williams v. Schwendiman, 740 P.2d 1354 (Utah
App. 1987).
nl. Under the residuum rule, an administrative agency must deal
with inconsistent standards in admitting evidence and making findings.
While the agency applies a broad, flexible standard in admitting evidence,
the agency is then strapped with a limited, rigorous standard in selecting
evidence to support its findings. In many respects, a court of law treats
hearsay evidence with greater respect than does an administrative agency.
For example, a court of law may base findings on unobjected hearsay; an
agency cannot. The residuum rule also precludes the agency from
effectively using probative and reliable hearsay evidence. See K. C. Davis,
Administrative Law Treatise § 16.6 (1980).
In Prosper, Inc. v. Dep't of Workforce Servs., 2007 UT App 281, 1 11, 168 P.3d
344, this Court clarified its holding in Mayes, citing Industrial Power Contractors v.
Industrial Commission, 832 P .2d 477 (Utah Ct. App. 1992):

[t]he residuum rule requires that findings be supported by a residuum of
legally competent evidence, not that they be supported by 'non-hearsay'
evidence ... Certain hearsay is admissible in a court of law and is therefore
legally competent. [id at 480]
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The Utah Rules of Evidence establish specific exceptions to the hearsay rule. See,

e.g., Utah R. Evid. 803( 1), (2) (providing that excited utterances and public records,
while hearsay, are not excluded by the hearsay rule). Evidence which fits into one of
those exceptions is admissible in a court of law and is thus "legally competent" evidence
and can form the residuum necessary for a finding of fact in an administrative hearing.
Here, the owner's testimony and the advertisements themselves are hearsay and do not
meet any of the exceptions to the hearsay rule. They are, therefore, not legally competent
evidence and no finding of fact can be based on that evidence. Without any first-hand
testimony or a residuum of legally competent evidence to suggest the contrary, the record
lacked sufficient evidence to show, by a preponderance, that any of the workers had a
separate place of business where they performed like services on their own customers.
Therefore, the Board could not make this finding. Since the law presumes the workers to
be employees unless proven otherwise, the default is to find this factor weighs in favor of
employment.
The second factor asks whether the worker has a substantial investment in tools,
equipment or facilities customarily required to perform the services. Utah Admin. Code
r. 994-204-303( 1)(b )(ii). This factor weighs in favor of independence only if Aura Spa
can show the workers actually had a substantial investment in the tools and equipment
necessary to provide services as product promoters.
Aura Spa argues that some, and perhaps all, the workers had a substantial
investment in the tools and equipment customarily required to provide the services.
However, there is no first-hand testimony or other legally competent evidence in the
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record showing the workers incurred costs associated with purchasing tools or equipment.
Aura Spa's owner testified the spa provided table, sheets and oil. (R, 169: 23). When
asked if the workers used the supplies that were available at the spa, the owner testified,
"some of them brought their own stuff, some of them used what was available ... " She
further testified that the estheticians made a lower commission than the massage
therapists because "they do use a lot more product and things like that than massage
therapists do." She added, "if they need something, you know, I'm happy to - to try to
get that for them." (R, 205: 23-28). While the owner testified the workers could bring in
their own tools if they wanted to, Aura Spa provided no evidence any of the workers
purchased any of their own tools or equipment, and did not show any of the workers
actually incurred any costs associated with their work. There is no evidence any of the
workers purchasing tables, linens, lotions, or oils. Without clarifying testimony from the
workers, or a witness for Aura Spa who has personal knowledge on this issue, the
preponderance of the evidence does not show the workers made a substantial investment
in tools and equipment, but they did use supplies provided by Aura Spa. Because the
record lacks sufficient legal evidence competent in a court of law showing the workers
made a substantial investment in the tools and equipment customarily required to perform
the services, this factor also weighs in favor of employment.
The third factor looks at whether the worker regularly performs services of the
same nature for other customers or clients and was not required to work exclusively for
the employer.

Utah Admin. Code R994-204-303(I)(b)(iii). In order for this factor to

weigh in favor of independence, Aura Spa must show two things: the workers actually
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provided services to other clients, and Aura Spa did not require exclusivity. When
considering whether claimants for unemployment benefits are independent contractors or
employees under this factor, "the plain language of the regulation asks not whether a
claimant is free to perform work for other clients but whether the claimant "regularly
performs" work for other clients." Evolocity, Inc. v. Dep't of Workforce Servs., 2015 UT
App 61,, 15, 2015 Utah App. LEXIS 62 (2015).
The owner of Aura Spa provided firsthand testimony the workers were not
prevented from working for other clients. This evidence is legally competent. However,
Aura Spa failed to proffer a residuum of legally competent evidence to meet the other
portion of this factor, that the workers actually provided services for other clients. This
Court in Petro-Hunt, when analyzing this factor, held the" ... Board is required to base
its determination on the circumstances as they existed at the time of employment, not on
those that could have existed given the terms of the contract." Petro-Hunt, LLC., v. Dep't
of Workforce Servs., 2008 UT App 391,127 (Utah Ct. App. 2008). See also McGuire v.
Dep't ofEmployment Sec., 768 P.2d 985, 989 (Utah Ct. App. 1989).

Aura Spa argues that some of the workers who filled out questionnaires for the
original Department audit answered "yes" to the question, "Did you regularly perform
similar work for others as an independent contractor?" It further argues that when asked
whether the workers could offer to perform "future massages ... at their own place at a
reduced rate", Aura Spa's owner answered in the affirmative. As discussed above, the
workers' statements are inadmissible hearsay, and therefore, not legally competent
evidence. The owner's statement indicates the workers may have been free to perform
18
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work for other clients but not whether they "regularly performed" work for other clients
The record is void of any further evidence on this issue. Therefore, since Aura Spa failed
to show the workers served other clients through a residuum of legally competent
evidence, the Board could not find that the preponderance of the evidence showed the
Claimant provided services for other clients. This factor weighs in favor of employment.
The fourth factor asks whether the worker can realize a profit or risk a loss from
expenses and debts incurred through an independently established business. Utah Admin.
Code R994-204-303(l)(b)(iv). To prevail on this factor Aura Spa must demonstrate that
the workers "can realize a profit or risks a loss from expenses and debts incurred through
an independently established business activity."

Utah Admin. Code. R994-204-

303(l)(b)(iv). Also see Evolocity, Inc. v. Dep't of Workforce Servs., 2015 UT App 61,

,r

18. Again, Aura Spa failed to proffer legally competent evidence to show this factor
weighs in favor of independence. The workers signed a contract with Aura Spa which
provided for a split in the earnings from each customer. If a worker performed the
services, Aura Spa would pay each between 40 and 47 percent. Under Department rules,
the amount paid to the workers constitutes wages. There was no risk of a loss. The
workers were not required to provide their own tools or equipment, and therefore
incurred no costs in providing the services. If they provided the service, they got paid.
Aura Spa again points to answers provided by the workers on their audit
questionnaires, and also the testimony of the owner the workers ran a risk of not being
able to pay their bills and cover their expenses and pay for gas. She mentions that she
requires workers to carry liability insurance which costs $160 per year and that the
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workers need to participate in continuing education, which she estimated costs $600 to
$700 every two years.
irrelevant.

These expenses of less than $500 per year, are minimal and

One was simply required by the owner to work at her spa.

Continuing

education was an option the workers had if they wanted to keep their professional
licenses.

The workers had no regular expenses such as rent that needed to be paid

whether they worked or not. There was no risk of a loss. Because Aura Spa has not
shown the workers incurred significant costs or made any investment in order to work for
Aura Spa, the workers did not risk a loss from expenses or debts.
Neither could the workers realize a profit through their business activity. Utah
Admin. Code R994-208-102 defines wages as "All payments by the hour, by the job,
piece rate, salary, or commission are wages." The prices for the workers' services were
set in advance and were posted on a price menu outside the front door of the business, so
potential customers could see the prices before they entered Aura Spa. (R, 196: 36-43).
Further, as the workers were paid by Aura Spa for each service they performed, the type
of wages they were paid is comparable to any worker who is paid by the job, or earns a
"piece rate" for their labor. A worker who puts in more hours can earn more money than
another, but these are still wages and are not considered profits. Even if the payments
could be considered profits, this Court's decision in Petro-Hunt, LLC v. Dep't of

Workforce Servs., 197 P.3d 107, 2008 UT App 391, concluded that a claimant could not
realize a profit or loss where her overhead was limited and "all the money she received
was pure profit with no accompanying risk of loss." Id. 128.

Further, Utah Admin.

Code R994-204-303(1)(iv) specifically states that a worker may be engaged in an
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independently established trade or business if "the worker can realize a profit or risks a
loss from expenses and debts incurred through an independently established business

activity." [Emphasis added.] As discussed earlier, it has not been shown that any of the
workers had an independently established business as a massage therapist or an
esthetician.

Without any legally competent evidence to rebut the presumption the

workers are employees, the Board could not find the preponderance of the evidence
shows the workers could realize a profit or risked a loss. Thus, this factor weighs in
favor of employment.
The fifth factor asks whether the worker advertises services m telephone
directories, newspapers, magazines, the internet, or by other methods clearly
demonstrating an effort to generate business. Utah Admin. Code R994-204-303(b )(v).
Again, the plain language of the Rule requires an inquiry into whether a worker
"advertises services," not whether a worker is free to advertise his or her services. There
is insufficient legally competent evidence to support a finding the workers advertised
their services or took actions to generate business. Aura Spa provided a single flyer as
evidence that one of its workers advertised, but the worker who purportedly made the
flyer did not participate in the hearing. Further, according to the contract signed by each
worker, Aura Spa was responsible for advertising.

The owner testified she provided

business cards to the workers on which they could write their own information. She also
provided hearsay testimony that a lot of the workers "do online stuff, Facebook, social
networking ... " (R, 170: 2-24 ). There was no evidence presented to show any of the
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workers used a Facebook page or a blog to advertise their services as a massage therapist
or an esthetician.
The evidence and testimony provided on behalf of Aura Spa does not show, by a
preponderance or evidence, that the workers made any efforts to generate more business.
Because Aura Spa failed to proffer a residuum of legally competent evidence to show the
workers advertised their services, this factor weighs in favor of employment.
The sixth factor addresses whether the worker obtained any required and
customary business, trade or professional licenses.

Utah Admin. Code R994-204-

303(b)(vi). Aura Spa's owner testified that all of its workers had business licenses. (R,
170: 40-42). However, when asked as to which of its workers had a business license in
the audit year 2012, the owner could only testify to one of the workers having a business
license. (R, 171: 6-12). All of the workers are required by the State to have professional
licensing to work as a massage therapist or an esthetician. However, there is no firsthand
evidence any of the workers obtained a business license for an independent business.
This factor favors the finding of employment.
The seventh and final factor asks whether the worker maintained records or
documents that validate expenses, business asset valuation or income earned in order to
file self-employment and other business tax forms with the IRS. Utah Admin. Code
R994-204-303(b)(vii). Aura Spa issued 1099 tax forms to the workers. However, the
owner did not know whether the workers maintained records to deduct business
expenses. (see R, 17 5: 25-41 ). There is no evidence to show any of the workers filed
self-employment or other business tax forms with the IRS. Furthermore, the fact Aura
22
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Spa issued 1099s is not dispositive of this issue. The factor asks whether the workers
maintained records or documents in order to file business or self-employment tax forms.
Therefore, Aura Spa needs to show the workers kept or "maintained" these types of
records. Aura Spa failed to do so. Indeed, the owner testified she "imagine[d]" the
workers maintained records, but she "did not [do] their taxes". The owner therefore did
not have personal knowledge about whether the workers kept records for the purpose of
filing taxes with the IRS. Her testimony, therefore, is not legally competent evidence that
can support a finding the workers kept records or documents for tax purposes.
Even if the workers received the forms from Aura Spa to properly report income
as self-employed individuals, it has not been shown that any of the workers kept or used
the forms. This factor weighs in favor of employment.
An argument that the owner of Aura Spa used repeatedly in her testimony is that
Aura Spa did not prevent the workers from having other clients, advertising, or running a
business. She further stated that it provided the workers with paperwork to file with the
IRS as an independent contractor. This Court has expressly rejected this argument. This
Court ruled in McGuire v. Department of Employment Security, 768 P.2d 985 (Utah App.
1989), "'The independently established business must exist independent of the services
under consideration in the sense that it is the whole -- of which the particular service is a
part"' (Quoting Leach v. Board of Review, 260 P.2d 744, 748 (Utah 1953)) (internal
quotations omitted). This Court went on to explain, "Thus, the appropriate inquiry under
part (C) [current subsection (a)] is whether the person engaged in covered employment
actually has such an independent business, occupation, or profession, not whether he or
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she could have one." McGuire, at 988 (emphasis added). See also, Petro-Hunt v. Dep't

of Workforce Servs., 2008 UT App. 391; 197 P.3d 107.
Accordingly, contrary to Aura Spa's argum~nts, the critical question is not
whether the workers could have advertised, had other clients, maintained business
records, properly filed self-employment tax forms, or worked for other clients; rather, the
critical question is did they do those things. There is no legally competent evidence to
show they did.
The Board considered all of the evidence before it in making its findings. As
discussed in detail, the Board found portions of this evidence to be inadmissible hearsay
or not legally competent evidence admissible in a court of law.

The residuum rule

prevents the Board from basing a finding of fact on this evidence alone. In the instances
Aura Spa failed to proffer evidence that was admissible hearsay or legally competent
evidence, and the Board could find no other legally competent evidence in the record on
point, the Board did not make a finding of fact. The Board, however, did consider all the
evidence admitted in the record.
Having applied the evidence in the record to the above factors and considered
them in the light of the broader question at issue, the Board's conclusion that the workers
were employees was reasonable and rational. Aura Spa failed to proffer sufficient legal
evidence competent in a court of law to rebut the presumption the workers were
employees. Aura Spa failed to show any of the workers had created a massage therapy or
esthetics business that existed independent of Aura Spa. Indeed, there was insufficient
evidence to show the workers had a separate place of business, had a substantial
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investment in tools and equipment, had other clients, could realize a profit or risk a loss,
advertised their services, owned business or other licenses, or maintained records for the
purpose of filing self-employment or business tax forms with the IRS. There were no
factors that weighed in favor of independence. Therefore, the Board's conclusion that
Aura Spa failed to provide sufficient evidence to show the workers were independently
established is both reasonable and rational and the Board's decision should be upheld.

B.

Because the two-pronged analysis for a worker's status is
conjunctive, the Board was not required to address whether Aura
Spa exercised excessive direction and control over the workers
when it has failed to show they were customarily engaged in an
independently established business.

Utah Code Ann.§ 35A-4-204(3) (2013) states,
(3) Services performed by an individual for wages or under any
contract of hire, written or oral, express or implied, are considered to be
employment subject to this chapter, unless it is shown to the satisfaction of
the division that:
(a) the individual is customarily engaged in an independently
established trade, occupation, profession, or business of the same nature as
that involved in the contract of hire for services; and
(b) the individual has been and will continue to be free from control
or direction over the means of performance of those services, both under
the individual's contract of hire and in fact.
This Court holds this analysis to be conjunctive, meaning if an employer fails to
establish any one of these prongs, the claimant shall be considered an employee. Petro-

Hunt, LLC v. Dep 't of Workforce Servs., 2008 UT App 391,

if 31

(Utah Ct. App. 2008).

In fact, this Court in Petro-Hunt, held the Board is not required to analyze whether a
worker is free from direction and control if that worker was already determined to not be
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independently established. Id. This Court similarly held in Evolocity that if an employer
fails to demonstrate either independent establishment or freedom from control, the
worker is considered an employee and may be entitled to unemployment benefits.
Evolocity, Inc. v. Dep't of Workforce Servs., 2015 UT App 61, ,I 9 [Emphasis added].
In the present appeal, the Board reasonably and rationally concluded that the
Appellant failed to demonstrate any of the workers were customarily engaged in an
independently established business. Based on this finding, the Board did not conduct an
analysis into the second prong, whether the workers were free from the Appellant's
direction and control.

C.

The Board correctly interpreted and applied the law and relied on
facts supported by the record. The Board's decision was not
arbitrary or capricious.

Aura Spa argues on appeal the Board erred by ignoring evidence and determining
certain testimony was not legally competent evidence. To convince the Court of the
Board's error, Aura Spa states that the DWS questionnaires (used in the original field
audit) are public records and exceptions to the hearsay rule.
Aura Spa is mistaken.

Under Utah statute, information obtained under the

Unemployment Security Act or obtained from an individual is not open to public
inspection. The relevant statute states, in part:
. . . information obtained under this chapter or obtained from an individual
may not be published or open to public inspection in a manner revealing the
employing unit's or individual's identity.
Utah Code Ann. § 35A-4-312(3). In addition, Utah Code Ann. § 63G-2-302(1)(a) states:
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(1) The following records are private:
(a) records concerning an individual's eligibility for unemployment
insurance benefits, social services, welfare benefits, or the determination of
benefit levels;
Department records are carefully protected. Under Utah Admin. Code R994-312103, "Employers and individuals have a legitimate expectation of privacy in the
information they provide to the Department." In addition to training every Department
employee on safeguarding records, the Department employs a full-time Information
Disclosure Officer who determines, according to statute and Department rules, which
documents may be disclosed, and to whom.
Aura Spa argues at length that the findings of the ALJ and the Board differ from
those made by the original field auditor. The hearing before the ALJ was a de novo
hearing and she was free to make her own findings of fact. Her findings were based on
the evidence and sworn testimony presented at the hearing she held. The findings of the
hearings officer were not controlling on the ALJ or the Board. The Board adopted the
findings of fact of the ALJ.
In 1980 the Utah Supreme Court ruled that the Board, "in its review of the record
made before the Administrative Law Judge, may make its own findings on the credibility
of the evidence presented." United States Steel Corp. v. Industrial Comm 'n, 607 P.2d
807, 811, (Utah 1980). Since that time, Utah appellate courts have consistently ruled that
findings below are not binding in later agency review proceedings. In the following
examples, substitute the title Field Auditor for ALJ or Referee, as the field auditor's
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finding are two levels below those of the ALJ:

Commercial Carriers v. Industrial

Comm'n, 888 P.2d 707, 710 (Utah Ct. App. 1994) states: "While it is the ALJ who
initially hears the evidence, the Commission is the ultimate fact finder." In Chrysler

Dodge Country v. Department of Employment Sec., 751 P.2d 278, 281 (Utah Ct. App.
1988), this Court held that, "the Board is a fact-finding body which has statutory
authority to direct the taking of new information, to make new findings of fact, to draw
different conclusions of law, and to reverse decisions of the referee." The petitioner in

Red Cliffs Reg'/, Inc. v. Labor Comm 'n, 1999 UT App 388, also attacked the Board's
findings of fact because they differed from those of the ALJ. In rejecting Red Clifrs
contention, this Court stated that "the relevant statute, which allows the Board to accept,
modify, or reverse the ALJ's findings and adopt its own, also supports our conclusion."

Id. at 4. Very recently, this Court held that "our review is limited to the final, operative
order of the Department as rendered by its appeals board." Evolocity, Inc. v. Dep't of

Workforce Servs., 2015 UT App 61, 2015 Utah App. LEXIS 62 (2015).
To summarize, the Board has the right to come to different findings than those of
the field auditor, the hearings officer or the ALJ. What matters is that the Board's
determinations are supported by substantial evidence. "This court grants great deference
to an agency's findings, and will uphold them if they are 'supported by substantial
evidence when viewed in light of the whole record before the court.'" Albertsons, Inc. v.

Department of Employment Sec., 854 P.2d 570, 574 (Utah Ct. App. 1993) (citations
omitted). In the present case, the Board's reasoning, conclusions, and decision are all
supported by substantial evidence.
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Finally, while Aura Spa's Brief introduced several court cases in its arguments,
many of them are not relevant to the case at hand. The Utah Appellate Court case most
on point with the present issue is Evolocity, Inc. v. Dep't of Workforce Servs., 2015 UT
App 61, 2015 Utah App. LEXIS 62 (2015). In Evolocity, the employer provided website
design and marketing services. Like the present case, the claimant signed a contract with
Evolocity indicating she was an independent contractor.

The claimant was allowed

worked away from Evolocity's business and she used her own computer.

She was

generally paid a set amount by Evolocity. Like the workers in the present case, the
claimant did not form a business while she worked for Evolocity. However, she did keep
business records for tax purposes. In all, the services performed by the claimant for
Evolocity, and the circumstances of her relationship with them, are similar to the workers
working for Aura Spa, except that the workers did not work for Aura Spa full time.
In its Evolocity opinion, this Court determined that Evolocity "failed to
demonstrate error in the Department's determinations on the factors relevant to a decision
whether [the claimant] was independently established in work similar to that she
performed for Evolocity." Id. at

1 20.

The Court further determined that, "Because

Evolocity has not demonstrated that [the claimant] was independently established, we
need not consider whether she was subject to Evolocity's direction and control. Id. at 1
22. [Citations omitted]. In that case, this Court declined to disturb the Department's
determination that the claimant was Evolocity' s employee. See id. at 1 26.
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CONCLUSION

This Court should find the Petitioner, Aura Spa, Inc., failed to proffer sufficient
legal evidence competent in a court of law to find the workers were engaged in an
independently established business. The law presumes the workers are employees unless
proven otherwise by Aura Spa. Since Aura Spa failed to proffer sufficient evidence to
rebut this presumption, this Court should find the Board's conclusion that the workers
performed services for Aura Spa, Inc., constituting employment, was reasonable and
rational. For these reasons, this Court should uphold the Board's decision.

J

Respectfully submitted this

22- day of August, 2016.

~-6~.,.....~---Attomey for Respondent
Workforce Appeals Board
Department of Workforce Services
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ADDENDUM A

35A-4-204.
Definition of employment.
(1) Subject to the other provisions of this section, "employment" means any
service performed for wages or under any contract of hire, whether written or oral,
express or implied, including service in interstate commerce, and service as an officer of a
corporation.
(2) "Employment" includes an individual's entire service performed within or
both within and without this state if one of Subsections (2)(a) through (k) is satisfied.
(a) The service is localized in this state. Service is localized within this state if:
(i) the service is performed entirely within the state; or
(ii) the service is performed both within and without the state, but the service
performed without the state is incidental to the individual's service within the state, for
example, is temporary or transitory in nature or consists of isolated transactions.
(b) (i) The service is not localized in any state but some of the service is
performed in this state and the individual's base of operations, or, if there is no base of
operations, the place from which the service is directed or controlled, is in this state; or
(ii) the individual's base of operations or place from which the service is directed
or controlled is not in any state in which some part of the service is performed, but the
individual's residence is in this state.
(c) (i) (A) The service is performed entirely outside this state and is not localized
in any state;
(B) the worker is one of a class of employees who are required to travel outside
this state in performance of their duties; and
(C) (I) the base of operations is in this state; or
(II) if there is no base of operations, the place from which the service is directed
or controlled is in this state.
(ii) Services covered by an election under Subsection 35A-4-310(3), and services
covered by an arrangement under Section 35A-4-106 between the division and the agency
charged with the administration of any other state or federal unemployment compensation
law, under which all services performed by an individual for an employing unit are
considered to be performed entirely within this state, are considered to be employment if
the division has approved an election of the employing unit for whom the services are
performed, under which the entire service of the individual during the period covered by
the election is considered to be insured work.
(d) (i) The service is performed in the employ of the state, a county, city, town,
school district, or other political subdivision of the state, or in the employ of an Indian
tribe or tribal unit or an instrumentality of any one or more of the foregoing which is
wholly owned by the state or one of its political subdivisions or Indian tribes or tribal
units if:
(A) the service is excluded from employment as defined in the Federal
Unemployment Tax Act, 26 U.S.C. 3306(c)(7);
(B) the service is not excluded from employment by Section 35A-4-205; and
(C) as to any county, city, town, school district, or political subdivision of this
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state, or an instrumentality of the same or Indian tribes or tribal units, that service is
either:
(I) required to be treated as covered employment as a condition of eligibility of
employers in this state for Federal Unemployment Tax Act employer tax credit;
(II) required to be treated as covered employment by any other requirement of the
Federal Unemployment Tax Act, as amended; or
(Ill) not required to be treated as covered employment by any requirement of the
Federal Unemployment Tax Act, but coverage of the service is elected by a majority of
the members of the governing body of the political subdivision or instrumentality or tribal
unit in accordance with Section 35A-4-310.
(ii) Benefits paid on the basis of service performed in the employ of this state
shall be financed by payments to the division instead of contributions in the manner and
amounts prescribed by Subsections 35A-4-311(2)(a) and (4).
(iii) Benefits paid on the basis of service performed in the employ of any other
governmental entity or tribal unit described in this Subsection (2) shall be financed by
payments to the division in the manner and amount prescribed by the applicable
provisions of Section 35A-4-311.
( e) The service is performed by an individual in the employ of a religious,
charitable, educational, or other organization, but only if:
(i)
the service is excluded from employment as defined in the Federal
Unemployment Tax Act, 26 U.S.C. 3306(c)(8), solely by reason of Section 3306(c)(8) of
that act; and
(ii) the organization had four or more individuals in employment for some portion
of a day in each of 20 different weeks, whether or not the weeks were consecutive, within
either the current or preceding calendar year, regardless of whether they were employed at
the same moment of time.
( f) (i) The service is performed outside the United States, except in Canada, in the
employ of an American employer, other than service that is considered employment under
the provisions of this Subsection (2) or the parallel provisions of another state's law if:
(A) the employer's principal place of business in the United States is located in
this state;
(B) the employer has no place of business in the United States but is:
(I) an individual who is a resident of this state;
(II) a corporation that is organized under the laws of this state; or
(III) a partnership or trust in which the number of partners or trustees who are
residents of this state is greater than the number who are residents of any one other state;
or
(C) none of the criteria of Subsections (2)(f)(i)(A) and (B) is met but:
(I) the employer has elected coverage in this state; or
(II) the employer fails to elect coverage in any state and the individual has filed a
claim for benefits based on that service under the law of this state.
(ii) "American employer" for purposes of this Subsection (2) means a person who
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1s:
(A) an individual who is a resident of the United States;
(B) a partnership if 2/3 or more of the partners are residents of the United States;
(C) a trust if all of the trustees are residents of the United States;
(D) a corporation organized under the laws of the United States or of any state;
(E) a limited liability company organized under the laws of the United States or
of a state;
(F) a limited liability partnership organized under the laws of the United States or
of any state; or
(G) a joint venture if 2/3 or more of the members are individuals, partnerships,
corporations, limited liability companies, or limited liability partnerships that qualify as
American employers.
(g) The service is performed:
(i) by an officer or member of the crew of an American vessel on or in
connection with the vessel; and
(ii) the operating office from which the operations of the vessel, operating on
navigable waters within, or within and without, the United States, is ordinarily and
regularly supervised, managed, directed, and controlled within this state.
(h) A tax with respect to the service in this state is required to be paid under any
federal law imposing a tax against which credit may be taken for contributions required to
be paid into a state unemployment fund or that, as a condition for full tax credit against
the tax imposed by the Federal Unemployment Tax Act, is required to be covered under
this chapter.
(i) (i) Notwithstanding Subsection 35A-4-205(l)(p), the service is performed:
(A) as an agent-driver or commission-driver engaged in distributing meat
products, vegetable products, fruit products, bakery products, beverages other than milk,
or laundry or dry cleaning services, for the driver's principal; or
(B)
as a traveling or city salesman, other than as an agent-driver or
commission-driver, engaged on a full-time basis in the solicitation on behalf of and the
transmission to the salesman's principal, except for sideline sales activities on behalf of
some other person, of orders from wholesalers, retailers, contractors, or operators of
hotels, restaurants, or other similar establishments for merchandise for resale or supplies
for use in their business operations.
(ii) The term "employment" as used in this Subsection (2) includes services
described in Subsection (2)(i)(i) performed only if:
(A) the contract of service contemplates that substantially all of the services are
to be performed personally by the individual;
(B) the individual does not have a substantial investment in facilities used in
connection with the performance of the services other than in facilities for transportation;
and
(C) the services are not in the nature of a single transaction that is not part of a
continuing relationship with the person for whom the services are performed.
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U)

The service is performed by an individual in agricultural labor as defined in
Section 35A-4-206.
(k) The service is domestic service performed in a private home, local college
club, or local chapter of a college fraternity or sorority performed for a person who paid
cash remuneration of $1,000 or more during any calendar quarter in either the current
calendar year or the preceding calendar year to individuals employed in the domestic
service.
(3) Services performed by an individual for wages or under any contract of hire,
written or oral, express or implied, are considered to be employment subject to this
chapter, unless it is shown to the satisfaction of the division that:
(a) the individual is customarily engaged in an independently established trade,
occupation, profession, or business of the same nature as that involved in the contract of
hire for services; and
(b) the individual has been and will continue to be free from control or direction
over the means of performance of those services, both under the individual's contract of
hire and in fact.
(4) If an employer, consistent with a prior declaratory ruling or other formal
determination by the division, has treated an individual as independently established and
it is later determined that the individual is in fact an employee, the department may by
rule provide for waiver of the employer's retroactive liability for contributions with
respect to wages paid to the individual prior to the date of the division's later
determination, except to the extent the individual has filed a claim for benefits.
Amended by Chapter 22, 2006 General Session
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35A-4-312. Records.
(3) Except as provided in this section or in Sections 35A-4-103 and 35A-4-106,
information obtained under this chapter or obtained from an individual may not be
published or open to public inspection in a manner revealing the employing unit's or
individual's identity
Amended by Chapter 296, 2016 General Session

Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.

ADDENDUM A

35A-4-508. Review of decision or determination by division -- Administrative law
judge -- Division of adjudication -- Workforce Appeals Board -- Judicial review by
Court of Appeals -- Exclusive procedure.
(1) (a) A review of a decision or determination involving contribution liability or
applications for refund of contributions shall be made by the division in accordance with
the provisions of this chapter.
(b) The division in conducting the review may in its discretion:
(i) refer the matter to an administrative law judge;
(ii) decide the application for review on the basis of any facts and information as
may be obtained; or
(iii) hear argument or hold an informal hearing to secure further facts.
(c) After the review, notice of the decision shall be given to the employing unit.
(d) The decision made pursuant to the review is the final decision of the division
unless, within IO days after the date of notification or mailing of the decision, a further
appeal is initiated under the provisions of this section.
(2) (a) Within 10 days after the mailing or personal delivery of a notice of a·
determination or decision rendered following a review under Subsection (1 ), an
employing unit may appeal to the Division of Adjudication by filing a notice of appeal.
(b) The administrative law judge shall give notice of the pendency of the appeal to
the division and any parties entitled to notice as provided by department rule. The
administrative law judge shall receive into the record of the appeal any documents or
other records provided by the division, and may obtain or request any additional
documents or records held by the division or any of the parties that the administrative law
judge considers relevant to a proper determination of the appeal.
(c) After affording the parties reasonable opportunity for a fair hearing, the
administrative law judge shall make findings and conclusions and on that basis affirm,
modify, or reverse the determination of the division.
(d) The parties and the division shall be promptly notified of the administrative
law judge's decision and furnished a copy of the decision and findings.
(e) The decision of the administrative law judge is considered to be a final order of
the department unless within 30 days after the date the decision of the administrative law
judge is issued further appeal is initiated under this section and Chapter 1, Part 3,
Adjudicative Proceedings.
(3) (a) The director of the Division of Adjudication shall assign an impartial,
salaried administrative law judge selected in accordance with Subsection
35A-4-502(4)(a) to hear and decide referrals or appeals relating to claims for benefits or
to make decisions affecting employing units under this chapter.
(b) All records on appeals shall be maintained in the offices of the Division of
Adjudication. The records shall include an appeal docket showing the receipt and
disposition of the appeals on review.
(4) The Workforce Appeals Board may review and decide an appeal from a
decision of an administrative law judge issued under this chapter.
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(5) (a) The manner in which disputed matters are presented, the reports required
from the claimant and employing units, and the conduct of hearings and appeals shall be
in accordance with rules prescribed by the department for determining the rights of the
parties, whether or not the rules conform to common-law or statutory rules of evidence
and other technical rules of procedure.
(b) When the same or substantially similar evidence is relevant and material to the
matters in issue in more than one proceeding, the same time and place for considering
each matter may be fixed, hearings jointly conducted, a single record of the proceedings
made, and evidence introduced with respect to one proceeding considered as introduced
in the others, if in the judgment of the administrative law judge having jurisdiction of the
proceedings, the consolidation would not be prejudicial to any party.
(6) (a) Except for reconsideration of any determination under Subsection 35A-4406(2), any right, fact, or matter in issue, directly passed upon or necessarily involved in
a determination or redetermination that has become final, or in a decision on appeal under
this section that has become final, is conclusive for all the purposes of this chapter as
between the division, the claimant, and all employing units that had notice of the
determination, redetermination, or decision. Subject to appeal proceedings and judicial
review as provided in this section, any determination, redetermination, or decision as to
rights to benefits is conclusive for all the purposes of this chapter and is not subject to
collateral attack by any employing unit, irrespective of notice.
(b) Any findings of fact or law, judgment, conclusion, or final order made by an
unemployment insurance hearing officer, administrative law judge, or any person with
the authority to make findings of fact or law in any action or proceeding before the
unemployment insurance appeals tribunal, is not conclusive or binding in any separate or
subsequent action or proceeding, between an individual and the individual's present or
prior employer, brought before an arbitrator, court, or judge of this state or the United
States, regardless of whether the prior action was between the same or related parties or
involved the same facts.
(7) (a) Any decision in the absence of an appeal as provided becomes final upon
issuance and judicial review may be permitted only after any party claiming to be
aggrieved has exhausted the party's remedies before the department as provided by this
chapter.
(b) The division is a party to any judicial action involving any decisions and shall
be represented in the judicial action by any qualified attorney employed by the
department and designated by it for that purpose or at the division's request by the
attorney general.
(8) (a) Within 30 days after the decision of the Workforce Appeals Board is
issued, any aggrieved party may secure judicial review by commencing an action in the
court of appeals against the Workforce Appeals Board for the review of its decision, in
which action any other party to the proceeding before the Workforce Appeals Board shall
be made a defendant.
(b) In that action a petition, that shall state the grounds upon which a review is
sought, shall be served upon the Workforce Appeals Board or upon that person the
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Workforce Appeals Board designates. This service is considered completed service on all
parties but there shall be left with the party served as many copies of the petition as there
are defend ants and the Workforce Appeals Board shall mail one copy to each defendant.
(c) With its answer, the Workforce Appeals Board shall certify and file with the
court all documents and papers and a transcript of all testimony taken in the matter
together with its findings of fact and decision, in accordance with the requirements of the
Utah Rules of Appellate Procedure.
(d) The Workforce Appeals Board may certify to the court questions of law
involved in any decision by the board.
(e) In any judicial proceeding under this section, the findings of the Workforce
Appeals Board as to the facts, if supported by evidence, are conclusive and the
jurisdiction of the court is confined to questions of law.
(f) It is not necessary in any judicial proceeding under this section to enter
exceptions to the rulings of the division, an administrative law judge, Workforce Appeals
Board and no bond is required for entering the appeal.
(g) Upon final determination of the judicial proceeding, the division shall enter an
order in accordance with the determination. In no event may a petition for judicial review
act as a supersedeas.
(9) The procedure provided for hearings and decisions with respect to any decision
or determination of the division affecting claimants or employing units under this chapter
is the sole and exclusive procedure notwithstanding any other provision of this title.
Amended by Chapter 13, I 998 General Session

Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.

ADDENDUM A

63G-2-302. Private records.
( 1) The following records are private:
(a) records concerning an individual's eligibility for unemployment insurance
benefits, social services, welfare benefits, or the determination of benefit levels;
(b) records containing data on individuals describing medical history, diagnosis,
condition, treatment, evaluation, or similar medical data;
(c) records of publicly funded libraries that when examined alone or with other
records identify a patron;
(d) records received by or generated by or for:
(i) the Independent Legislative Ethics Commission, except for:
(A) the commission's summary data report that is required under legislative rule;
and
(B) any other document that is classified as public under legislative rule; or
(ii) a Senate or House Ethics Committee in relation to the review of ethics
complaints, unless the record is classified as public under legislative rule;
(e) records received by, or generated by or for, the Independent Executive Branch
Ethics Commission, except as otherwise expressly provided in Title 63A, Chapter 14,
Review of Executive Branch Ethics Complaints;
( f) records received or generated for a Senate confirmation committee concerning
character, professional competence, or physical or mental health of an individual:
(i) if, prior to the meeting, the chair of the committee determines release of the
records:
(A) reasonably could be expected to interfere with the investigation undertaken by
the committee; or
(B) would create a danger of depriving a person of a right to a fair proceeding or
impartial hearing; and
(ii) after the meeting, if the meeting was closed to the public;
(g) employment records concerning a current or former employee of, or applicant
for employment with, a governmental entity that would disclose that individual's home
address, home telephone number, social security number, insurance coverage, marital
status, or payroll deductions;
(h) records or parts of records under Section 63G-2-303 that a current or former
employee identifies as private according to the requirements of that section;
(i) that part of a record indicating a person's social security number or federal
employer identification number if provided under Section 31A-23a-104, 3 IA-25-202,
3 lA-26-202, 58-1-301, 58-55-302, 61-1-4, or 61-2f-203;
G) that part of a voter registration record identifying a voter's:
(i) driver license or identification card number;
(ii) Social Security number, or last four digits of the Social Security number;
(iii) email address; or
(iv) date of birth;
(k) a voter registration record that is classified as a private record by the lieutenant
governor or a county clerk under Subsection 20A-2-104(4)(f) or 20A-2-101.1(5)(a);
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(I) a record that:
(i) contains information about an individual;
(ii) is voluntarily provided by the individual; and
(iii) goes into an electronic database that:
(A) is designated by and administered under the authority of the Chief Information
Officer; and
(B) acts as a repository of information about the individual that can be
electronically retrieved and used to facilitate the individual's online interaction with a
state agency;
(m) information provided to the Commissioner of Insurance under:
(i) Subsection 31A-23a-115(2)(a);
(ii) Subsection 31A-23a-302(3); or
(iii) Subsection 3 lA-26-210(3);
(n) information obtained through a criminal background check under Title 11,
Chapter 40, Criminal Background Checks by Political Subdivisions Operating Water
Systems;
(o) information provided by an offender that is:
(i) required by the registration requirements of Title 77, Chapter 41, Sex and
Kidnap Offender Registry; and
(ii) not required to be made available to the public under Subsection 77-41-110(4 );
(p) a statement and any supporting documentation filed with the attorney general
in accordance with Section 34-45-107, if the federal law or action supporting the filing
involves homeland security;
(q) electronic toll collection customer account information received or collected
under Section 72-6-118 and customer information described in Section 17B-2a-815
received or collected by a public transit district, including contact and payment
information and customer travel data;
(r) an email address provided by a military or overseas voter under Section 20A16-501;
(s) a completed military-overseas ballot that is electronically transmitted under
Title 20A, Chapter 16, Uniform Military and Overseas Voters Act;
(t) records received by or generated by or for the Political Subdivisions Ethics
Review Commission established in Section 11-49-201, except for:
(i) the commission's summary data report that is required in Section 11-49-202;
and
(ii) any other document that is classified as public in accordance with Title 11,
Chapter 49, Political Subdivisions Ethics Review Commission;
(u) a record described in Subsection 53A-1 la-203(3) that verifies that a parent was
notified of an incident or threat; and
(v) a criminal background check or credit history report conducted in accordance
with Section 63A-3-201.
Amended by Chapter 410, 2016 General Session
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63G-4-403. Judicial review -- Formal adjudicative proceedings
(1) As provided by statute, the Supreme Court or the Court of Appeals has
jurisdiction to review all final agency action resulting from formal adjudicative
proceedings.
(2) (a) To seek judicial review of final agency action resulting from formal
adjudicative proceedings, the petitioner shall file a petition for review of agency action
with the appropriate appellate court in the form required by the appellate rules of the
appropriate appellate court.
(b) The appellate rules of the appropriate appellate court shall govern all additional
filings and proceedings in the appellate court.
(3) The contents, transmittal, and filing of the agency's record for judicial review
of formal adjudicative proceedings are governed by the Utah Rules of Appellate
Procedure, except that:
(a) all parties to the review proceedings may stipulate to shorten, summarize, or
organize the record;
(b) the appellate court may tax the cost of preparing transcripts and copies for the
record:
(i) against a party who unreasonably refuses to stipulate to shorten, summarize, or
organize the record; or
(ii) according to any other provision of law.
(4) The appellate court shall grant relief only if, on the basis of the agency's record,
it determines that a person seeking judicial review has been substantially prejudiced by
any of the following:
(a) the agency action, or the statute or rule on which the agency action is based, is
unconstitutional on its face or as applied;
(b) the agency has acted beyond the jurisdiction conferred by any statute;
( c) the agency has not decided all of the issues requiring resolution;
(d) the agency has erroneously interpreted or applied the law;
( e) the agency has engaged in an unlawful procedure or decision-making process,
or has failed to follow prescribed procedure;
(f) the persons taking the agency action were illegally constituted as a
decision-making body or were subject to disqualification;
(g) the agency action is based upon a determination of fact, made or implied by the
agency, that is not supported by substantial evidence when viewed in light of the whole
record before the court;
(h) the agency action is:
(i) an abuse of the discretion delegated to the agency by statute;
(ii) contrary to a rule of the agency;
(iii) contrary to the agency's prior practice, unless the agency justifies the
inconsistency by giving facts and reasons that demonstrate a fair and rational basis for the
inconsistency; or
(iv) otherwise arbitrary or capricious.
Renumbered and Amended by Chapter 3 82, 2008 General Session
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R994-204-303. Factors for Determining Independent Contractor Status.
Services will be excluded under Section 35A-4-204 if the service meets the
requirements of this rule. Special scrutiny of the facts is required to assure that the form of
a service relationship does not obscure its substance, that is, whether the worker is
independently established in a like trade, occupation, profession or business and is free
from control and direction. The factors listed in Subsections R994-204-303(1)(b) and
R994-204-303(2)(b) of this section are intended only as aids in the analysis of the facts of
each case. The degree of importance of each factor varies depending on the service and the
factual context in which it is performed. Additionally, some factors do not apply to certain
services and, therefore, should not be considered.
( 1) Independently Established.
(a) An individual will be considered customarily engaged in an independently
established trade, occupation, profession, or business if the individual is, at the time the
service is performed, regularly engaged in a trade, occupation, profession, or business of
the same nature as the service performed, and the trade, occupation, profession, or business
is established independently of the alleged employer. In other words, an independently
established trade, occupation, profession, or business is created and exists apart from a
relationship with a particular employer and does not depend on a relationship with any one
employer for its continued existence.
(b) The following factors, if applicable, will determine whether a worker is
customarily engaged in an independently established trade or business:
(i) Separate Place of Business. The worker has a place of business separate from that
of the employer.
(ii) Tools and Equipment. The worker has a substantial investment in the tools,
equipment, or facilities customarily required to perform the services. However, "tools of
the trade" used by certain trades or crafts do not necessarily demonstrate independence.
(iii) Other Clients. The worker regularly performs services of the same nature for
other customers or clients and is not required to work exclusively for one employer.
(iv) Profit or Loss. The worker can realize a profit or risks a loss from expenses and
debts incurred through an independently established business activity.
(v) Advertising. The worker advertises services in telephone directories,
newspapers, magazines, the Internet, or by other methods clearly demonstrating an effort
to generate business.
(vi) Licenses. The worker has obtained any required and customary business, trade,
or professional licenses.
(vii) Business Records and Tax Forms. The worker maintains records or documents
that validate expenses, business asset valuation or income earned so he or she may file
self-employment and other business tax forms with the Internal Revenue Service and other
agencies.
( c) If an employer proves to the satisfaction of the Department that the worker is
customarily engaged in an independently established trade, occupation, profession or
business of the same nature as the service in question, there will be a rebuttable
presumption that the employer did not have the right of or exercise direction or control over
the service.
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(2) Control and Direction.
(a) When an employer retains the right to control and direct the performance of a
service, or actually exercises control and direction over the worker who performs the
service, not only as to the result to be accomplished by the work but also as to the manner
and means by which that result is to be accomplished, the worker is an employee of the
employer for the purposes of the Act.
(b) The following factors, if applicable, will be used as aids in determining whether
an employer has the right of or exercises control and direction over the service of a worker:
(i) Instructions. A worker who is required to comply with other persons' instructions
about how the service is to be performed is ordinarily an employee. This factor is present if
the employer for whom the service is performed has the right to require compliance with
the instructions.
(ii) Training. Training a worker by requiring or expecting an experienced person to
work with the worker, by corresponding with the worker, by requiring the worker to attend
meetings, or by using other methods, indicates that the employer for whom the service is
performed expects the service to be performed in a particular method or manner.
(iii) Pace or Sequence. A requirement that the service must be provided at a pace or
ordered sequence of duties imposed by the employer indicates control or direction. The
coordinating and scheduling of the services of more than one worker does not indicate
control and direction.
(iv) Work on Employer's Premises. A requirement that the service be performed on
the employer's premises indicates that the employer for whom the service is performed has
retained a right to supervise and oversee the manner in which the service is performed,
especially if the service could be performed elsewhere.
(v) Personal Service. A requirement that the service must be performed personally
and may not be assigned to others indicates the right to control or direct the manner in
which the work is performed.
(vi) Continuous Relationship. A continuous service relationship between the worker
and the employer indicates that an employer-employee relationship exists. A continuous
relationship may exist where work is performed regularly or at frequently recurring
although irregular intervals. A continuous relationship does not exist where the worker is
contracted to complete specifically identified projects, even though the service relationship
may extend over a significant period of time.
(vii) Set Hours of Work. The establishment of set hours or a specific number of
hours of work by the employer indicates control.
(viii) Method of Payment. Payment by the hour, week, or month points to an
employer-employee relationship, provided that this method of payment is not just a
convenient way of paying progress billings as part of a fixed price agreed upon as the cost
of a job. Control may also exist when the employer determines the method of payment.
Notice of Continuation
March 31, 2010
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R994-208-102. Wages Include.
Wages include the following:
(I) Payments for Personal Services.
All payments by the hour, by the job, piece rate, salary, or commission are wages.
(2) Meals, Lodging and Other Payments in Kind.
Meals, lodging and payments in kind that are furnished to promote good will, to
attract prospective workers, or as part of payment for services are wages except as noted in
Section R994-208-l 03. The value of these payments in kind shall be determined as
follows:
(a) If a cash value for payments in kind is agreed upon in any contract, the amount
agreed upon shall be deemed to be the value of such payments in kind provided such value
equals or exceeds the cash value prevailing under similar conditions in the locality.
(b) If a cash value for payments in kind is not agreed upon, the Department will
determine the value on the basis of the cash value prevailing under similar conditions in the
locality.
(3) Tips and Gratuities.
(a) Tips or gratuities accounted for by the worker to the employer are wages
whether paid directly to the worker by the customer or by the employer.
(b) If a worker's only payment for services is tips or tips are used to supplement the
worker's regular wages in order to meet the applicable federal or state minimum wage
laws, the Department will determine the worker's wages. However, such wages will not
be less than the applicable federal or state minimum wage.
(c) Wages also include any allocated tips calculated by the employer.
(4) Payment for Services of Worker with Equipment.
When a worker is hired with equipment, the fair value of the payment for the
worker's services, as distinguished from an allowance for use of equipment, if specified in
the contract of hire, will be considered "wages". The Department will determine the
worker's wages based on the prevailing wages for similar work under comparable
conditions if the contract of hire does not specify the worker's wages, or the value of wages
agreed upon in the contract of hire is not a fair value.
(5) Vacation Pay
Vacation payments made by the employer during the employment relationship or
upon termination of employment are wages.
(6) Sick Pay.
(a) Sick payments made by the employer during the employment relationship or
upon termination of employment are wages.
(b) Sick pay is not wages if paid after the end of six calendar months following the
calendar month the employee last worked for the employer.
(c) Sick pay, if paid by a third party such as an insurance company, is not wages
reportable by the employer unless the third party notifies the employer of the sick pay
payments. If the third party does not notify the employer of the sick pay payments, the
third party is liable for the unemployment contributions due on these payments. These
provisions regarding sick pay are established to comply with the Federal Unemployment
Tax Act (FUTA) provisions. For reference, see Internal Revenue Code Section 3306(b ).
(7) Bonuses and Gifts.
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ADDENDUM A
(a) Bonuses and gifts to employees are wages unless the value is so small that it
would be unreasonable for the employer to account for it. The value of benefits such as
store discounts, discounts at company cafeterias, and company picnics are not wages.
(b) The value of gifts such as a turkey, ham, or other item of nominal value at
Christmas or other holidays are not wages. However, gifts of cash, gift certificates, or
similar items that can easily be exchanged for cash, are wages.
(8) Stock Payments.
Payments of stock for services performed are wages. The value of the stock is its
cash value at the time of transfer to the employee.
(9) Stock options included as wages.
There are three kinds of stock options: incentive stock options, employee stock
purchase plan options, and non-statutory, also known as non-qualified stock options.
There are wage implications only with respect to non-qualified stock options.
(a) Non-qualified stock options are defined by the Internal Revenue Service as
those that do not meet all of the requirements of the Internal Revenue Code to qualify as
incentive stock options or employee stock purchase plan options.
(b) A worker may receive an option as payment for services. The granting of the
option is not wages.
(c) A worker exercises an option when the worker takes an action to buy the stock.
(d) The difference between the exercise price, the value of stock at the time the
option is issued, and the fair market value of the stock at the time of exercise is called the
spread. The amount of a positive spread at the time the option is exercised is wages.
(10) Contributions to Deferred Compensation Plans.
Contributions by either the employer or the worker to deferred compensation plans
including 401(k) plans are wages. For reference, see Section 3306(r) of the Internal
Revenue Code.
( 11) Residual Payments.
Performers in the television, radio and motion picture industry may receive
additional payments, termed "residuals" by the industry as a result of the re-use of a
recording or the re-showing of a film or taped television production. Residuals are
deferred compensation and are wages if the performer, at the time of the original
performance, was an employee.
(a) Residual payments are reportable by the employer in the quarter they are paid.
(b) Residual payments are reportable by the claimant only for the weeks in which
the service was originally performed.
(c) Since residual payments are reportable as wages by the employer and the
claimant, they can be used for the purpose of establishing a monetary base for future
unemployment benefits. These wages can be used to purge a disqualification made under
the Utah Employment Security Act only if the original work was performed subsequent to
. the disqualification.
Notice of Continuation: April 25, 2013
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R994-508-109.
Hearing Procedures.
(7) The evidentiary standard for ALJ decisions, except in cases of fraud, is a
preponderance of the evidence. Preponderance means evidence which is of greater weight or
more convincing than the evidence which is offered in opposition to it; that is, evidence which
as a whole shows that the fact sought to be proved is more probable than not. The evidentiary
standard for determining claimant fraud is clear and convincing evidence. Clear and
convincing is a higher standard than preponderance of the evidence and means that the
allegations of fraud are highly probable.
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R994 508 111. Evidence, Including Hearsay Evidence.
(4) Findings of fact cannot be based exclusively on hearsay evidence unless that
evidence is admissible under the Utah Rules of Evidence. All findings must be supported
by a residuum of legal evidence competent in a court of law.

Date of Enactment or Last Substantive Amendment
February 1, 2012
Notice of Continuation
June 10, 2008
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April 15, 2014

Aura Spa for the Spirit, CCA, LLC
PO BOX 803
Park City, UT 84060-0803
This letter is in reference to the unemployment insunmcc audit I conducted on your
business ·ror the Utah Department of Workforce Services. The audit period was the 2012
calendar year.
Kenneth Dalby was very helpful and c:ourteous in supplying the rocords and infonnatlon
necessary to complete the audit.
Based on the information obtained during the audit it ls my determination that Individuals
that performed massage therapy and estbetioian services (workers) perfom,ed a personal service
for Aura Spa for the Spirit CCA, LLC (company.) The workers ~ived remunerations based
upon those scrvioes that were covered employment.
The following sections of the Utah Employment Security Act were used in making my
dctennination.
·
Seclion 3SA-4-204, JSA-4•208 and 35A•4-204(3) of1he Utllh Emplo)'tnent Security Act
provide:

204 .. , "employment" means any service performed for wages or und~r any contract ofhiTe,
whether written or oral, express or implied, including service ln interstate commert-e, and service
as an officor of a oorporation.
208 uwagcs 11 m~e.ns wages as cumntly defined by Section 3306(b), Internal Rcvcnuo Code of
1986 which states Wages means aU remuneration for employment, including the cash value ofall
remuneration (inoluding bcnefilS) paid in any medium other than cash .•.
204(3) Services performed by an individual for wages or under any contract of hires, written or
oral, express or implied, arc considered to be employment subject to th.is chapter, unlcas it Is
shown 10 the satisfaction of the division that:
(a) the individual ls customarily engaged in an independently established trade,
occupation, profession, or business of the: same nature as that involved in the contract of
hire for services; and
(b) the individual has been and will continue to be free from control and direction over
the means of performance of those services, both under the individual's contract of hire

and in fact.
140 £ 100 S, SLC Utah 14111 • &Ol-61a.lS40 •Fn 101-526-92.16 •jcbs.lltlh.gov • celskamp@ullh.gov .Equal Opponunlcy l!mplo,eifProgl'IIIN
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The following factors ar~ considered to determine lf a worker is eustomarily engaged in
an independently established u-ade, occupation, profession, or business: Tho degree of
importance of each factor varies depending on the occupation and the factual context in which
the service is performed. Some factors do not apply to certain occupations and therefore should
. not be given any weight.

Separate Plutie of Business• The worker has a place of business separate from that of
the employer.
FINDINGS: Some of the workers have independ~tly established companies or pcrf'oma
the same types of services for others, However while performing services for the company the
workers were representatives of the company and were not independent of the company,
Tools and Equipment • The worker has a substantial investment in the tools, equlpmcnt,
or facilities customarily required to pcrfonn the aervices. However, 1sio<>ls of the trade" used
by certain trades or crafts do not necessarily demonstrate independence.
FINDINGS: The company provided the clients, location and needed supplies such as
oils, lotions and linens to perform the services, The workers pald a sharing foe to the company
for use of the location and supp1ies. This fee was paid per service performed, therefore it docs
not illustrate a legitimate or substantial investment in tools or cquipmont.
Other Clients• The worker regularly pcrfonns services of the same natUrC for other
customers or clients and is not required to work exclusively for one employer.
FINDINGS: The workers pcrfonned the same services for others outside of the oompany.
However when they pcrfonncd services fer the company, the sccviccs were pcrfonncd for the
company's cJimts.
Profit or Loss .. The work~ can realize a profit or risks a loss from expenses and debts
incurred through an independently established business activity.

FINDlNOS: The workers paid a sharing fee to the company for use of the location and
supplies. This fee was paid per service performed, therefore it does not illustrate a legitimate,
independent investment. A truly established independent eontractor would have operating costs
which would be inherently linked to realizing a financial profit or loss. The shared fee did not
put the workers in an independent position to realize a f\nanclal profit or loss.
Advertising• The worker advertises services in telephone directories, newspapers,
magazines., the Internet, or by other methods clearly demonstrating an effort to generate
business,
FINDINGS; Many of the workers advertlsed by social media end word of mouth.
Several of the workers identified themselves as agcnls of Aura Spa and Boutique on social
media.

2
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Llcenae • The worker hes obtained any required and c;ustomary business, trad~ or
professional licenses,

FlNDlNGS: The workers were required to hold the needed professional licenses to

perfonn the services.
Tho following factors are considered to determine if an individual is under control or
direction:
Instructions • A worker who is required to. comply with other persons' instructions about
how the mvicc is to be performed is ordinarily an employee, This factor is prc!lent if the
r;mploycr for whom the service is performed has the right to require compliance with the
instructions,
FINDrNOS: The workcn were roqulrcd to meet the professional standards and
behavioral controls set forth in the contract.
Training• Training a worker by requiring or expecting an experienced person to work
with the worker, by corresponding with the worker, by requiring the worlcer to auend
meetings, or by using other methods, indicates tfutt the employer for whom tha service Js
pcrfonncd eicpects the service to be perfonncd in a particular method or manner.
FINDINGS: The workers were not given training on the si:rvices they pcrfonncd. They
were given training on the company's desired image and service expectations.

Pace or Sequence • A r~quiremcnt that the service must be providt'd at a paoc or ordered
sequence of duties imposed by the employer indicates control or direction. The coordinatlng
and scheduling of the services of more than one workm does not indicate control and
dirc:ctlon.
FIND1NGS: The workers were not required to perfonn the services in a particular pace
or sequence.
Work on Employer's 'Premises .. A requirement that the service be performed on the

employer's premises indfoates that the employer for whom the service is perfonncd h4S
retained a right to supervise and oversee the manner in which the service is perfoffllcd,
especially if the service could be perfonnod elsewhere.
FINDINGS: The services wcri: perform~ primarily at the company's location, The
company did offer outcall service.~, but requires a cli~t to obtain services for at least two pooplc.
There is an additional charge for outcall services set forth by the company. All services were
performed for the company's clients.

i
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Personal Service • A requirement that the service must be performed personally and may
not bo assigned to others indic:atcs the right to ~ontrol or direct the manner In which the work
is performed.
FINDINGS: The workers were under contract to perform the services. They were
required to carry at least one million dollars of liability insurance and name the company as
additlonally ~nsured on the policy,
·
Con ttnuous relationship • A continuous service relationship between the worker and the
employer indic:atcs that an employer.employee relatf onship exists, A cont!nuous relationship
may exist where work is perfonncd regularly or at frequently recurring although irregular
intervals, A continuous relationship docs not exist where the worker is contra.otcd to
complct~ specifically idcntiflcd projects, even though the service rolationshlp may extend
over a significant period of time.

FINDINGS: The majority of the wori<ers have a continuous relationship with the
company,

Set Hours of Work .. The csta~lishment of set hours or a specific number of hours of
work by the employer indicates control.

FINDINGS: The workers had some freedom to cstabllsh their desired hours. Howevert
the workers were ~uired to commit to at least two 3·8 hours working shifts per week, they were
required to arrive st least 15 minutes before 1heir shifts and were advised to remain at the
company's location during th~ shift, lfthe worker did leave tho location they were roquircd to
remain within LS minutes of the Spa.
Method of Payment • Payment by the hour, week, or month points to an employer•
employee relationship, provided that this method of payment is oot just a convenient way of
paying progress billings as part of a fixed prlcc agreed upon as the cost of a job. Control may
also exist when the employer dctcnnlncs tho method of payment.
FINDINGS: The clients paid the company for the services at the rates determined by the
company, The company would then pay the workers a commissions plus tips for each service
performed. The workm were also paid a commission on the sale of retail products.
Based on the abovo findings it is found that the: individuals porfonuing massage and
esthctician services were not independently established while pcrf'onning services for the
company, The work0rs did not act as independent agents, rather worked as agents of Aura Spa
for the Spirit CCA, LLC. It is also folmd that the company ~xerclsca acvoral clements of control
and diroction ov0r the workers. Paragraphs (a) and (b) of Section 3SA-4-2O4(3) are conjunctive.
That is, both must be satisfied. Therefore, payments made \0 the workers are wages subject to the
Employment Security Act {Unemployment Insurance),
Enclosed you will find 2 (two) copies of th~ audit report. Please sign, title and return one
copy to me with the enclosed envelope, the other is for your records. Please file supplemental
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.. Employer Contribution Reports for individuals providing the same services during the calendar
year 2013. You may flle thcso reports on line atjobs.utab.gov, or you may oomplctc the
enolosed fonns 33h. If you would like assistance in the preparation of the: reports, please contact
me at the phone number listed below, You wm need to report thcsc types of workers u
cmp loyces in the future,
RIGHT TO APPEAL: Jfyou believe this decision is incorrect, appeal by maH to: Utah
Department of Workforce Services, Hearing Officer1 PO BOX 45288, Salt Lake City, Utah
84145•0288. You can also fax your appeal to 801-526-92.36. Your appeal must be in writing and
be received or postmarked within fifteen (lS) days from the date of this letter. An appeal
received or postmarked after fifteen (IS) days from the date of this letter may be considered if
good cause for the late filing can b~ cstt1blishcd, Your appeal must be signed by you or your
legal representative, and show your finn's name, employer account number, the date mailed or
sent by fax. Also please state the reason for your appeal.
Sincercly1

~
CHAD ELSKAMP
FJELD AUDITOR
(801) 618-8540
Date Mailed: 4115/14
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DEPARTMENT OF WORKFORCE SERVICES
Field Audit Determination
Hearings Officer Decision

HODEC

Appellant

AURA SPA FOR THE SPIRIT, CCA,
LLC
CAMIE FINDLEY
POBOX803
PARK.CITY UT84060-0803

EMPLOYER NO:

C 6-498208-0

HEARINGS OFFICER DECISION:
Massage therapists and estheticians provided a personal service for a
wage which is subject to unemployment insurance.

CASE HISTORY:
Issues to be Reviewed:

35A-4-208
35A-4-204

Service for a Wage
Contract of Hire/Independent Contractor

The original Field Audit detennination held that massage therapists and estheticians provided a
personal service for a wage which constituted employment.

HEARINGS OFFICER REVIEW:
For the review of this case the Hearings Officer consulted with Camie Findley, Owner/Member,
and David Ross, Attorney, for Aura Spa for the Spirit, CCA, LLC. (Appellant). Tabbie
Shanchez working as an employee and independent contractor at the spa also participated in the
hearing. This determination is based on the Hearings Officer's consultation with the Appellant's
representatives in conjunction with a review of documents from the original audit investigation.

Findina:s of Fact
Aura Spa for the Spirit, CCA, LLC is a spa offering massage, body treatments, facial treatments,
and nail services to their customers. These services are performed by contract massage
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therapists and estheticians (Workers) at the spa location. A Department representative conducted
an audit and reciassified these Workers from independent contractors to employees for the year
2012.
The Appellant states that all of these Workers have other clients outside of the spa. Workers are
not required to work exclusively for the Appellant. The Workers can provide services in their
homes and at the client's location apart from their work at the spa. When working from their
home, the Workers furnish all of their own equipment and supplies. The contract between the
Workers and the Appellant stipulates that the Workers maintain active licenses from the Utah
Department of Professional Licensing as massage therapists and estheticians. The contract
also states Workers must carry their own liability insurance and agree to place Aura Spa as
"additional insured" on such policy during the period for which the Worker is providing services
at the spa. The Appellant provided evidence that two Workers have obtained business licenses,
although these licenses were obtained after the audit year in question.
The Appellant detennines the price the customer pays for the services at the spa. The Workers
receive a commission based on the fee the customer pays the spa. The massage therapists
receive 47% of the fee the customer pays the spa for services. Estheticians receive 40% of
the fee the customer pays the spa for services. The Workers retain 100% of the tips received
from customers. The Appellant retains the remainder of the fee paid by the customer. The
Appellant states that the portion it retains pays for the Worker's rent, equipment and supplies.
Estheticians use more supplies and product than massage therapists so the Appellant retains
a higher percentage of the fee on their services. The Appellant provides use of the treatment
room, steamers, facial treatments, nail products, bathrooms, table, linens, lotions, cream, oils,
receptionist, and clerical services. The Appellant will order and purchase special products for
use at the spa at the Worker's request. The Workers do not pay any upfront fees for the use of
the Appellant's facilities and supplies. The Appellant pays the Workers every two weeks for
the services they provided to the spa's customers. The Workers supply hand tools or crystals as
needed for specialized treatments they offer. The spa's receptionist receives payment from the
customers and schedules the appointments. The accounting software used at the spa keeps track
of the services provided to the customers and commissions earned by the Workers.
The Appellant states that the Workers are allowed to use their own business cards at the spa.
The Appellant has some blank cards available at the spa if the Workers want to use them for
appointments. The Workers do not advertise their services to the general public. The Appellant
has written in the contract that the spa "agrees to inco1porate therapist's services within the
overall business marketing plans and promote those services". The Appellant advertises the
spa,s services through local papers and magazines.
The Workers are not given instructions or training by the Appellant on the manner in which to
perform their services on the customers. The Appellant does not require that the Workers follow
any order or sequence when providing services to spa customers.
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The business is seasonal and very busy in the winter months. The Workers submit an
independent contractor shift agreement to the Appellant showing the hoW'S they ere available to
work. During the winter months, the contract states the Workers are required to be scheduled
at least 16 hours a week. Once they agree to work these shifts they must be available at the spa.
If they leave the spa, they must stay within IS minutes distance from the spa during scheduled
shifts. The contract states the Workers must be on time for scheduled shifts which is defined as
1S minutes before a booked appointment. The receptionist schedules the customer appointments
and notifies the Workers of any changes. The Appellant coordinates the schedules of the
Workers so there is proper coverage at the spa during open hours.
Hearings Officer Assessment

The Hearings Officer finds no dispute that massage therapists and estheticians were compensated
for their services at Aura Spa for the Spirit LLC. This constirutes a wage pursuant to Section
3SA-4-208 of the Employment Security Act.
Pursuant to Section 35A-4-204 of the Employment Security Act, it must be shown to the
satisfaction of the Department that an individual is both customarily engaged in an independently
established business and free from control and direction in order to be considered legitimately
independently established. The Hearings Officer will first examine if the massage therapists and
estheticians were customarily engaged in an independently established business.
The Hearings Officer finds it is possible that the Workers did not provide services exclusively
for the Appellant It is not uncommon for individuals to pursue other sources of income with
their specialized skills. The Workers providing setvices in their home does not necessarily mean
they have taken steps to be independently established in a business separate and apart from the
Appellant.
The Workers maintain their licenses with the State of Utah Department of Occupational and
Professional Licensing in their respective fields. The Workers also carry liability insurance as
message therapists and estheticians. These factors are regarded as neutral in the hearing as these
are mandatory requirements for any message therapist or esthetician whether they ere working as
an employee or independent contractor in the State of Utah.
The Appellant provides the Workers with the facilities, equipment, supplies, and clerical support
needed to provide services for the spa's customers. The Workers rely on these amenities o~vned
by the spa. The Workers do not have a financial investment in the equipment, supplies or facility
they use at the spa. Supplies provided by the Workers require a smaller investment than the tools
and equipment provided by the Appellant. There are no upfront expenses paid by the Workers
as there would be in an independent business venture. The fee retained by the Appellant
does not qualify as a legitimate rent. Traditional rent requires an expense before income is
guaranteed. Toe Workers are guaranteed earnings when they provide services to the customers
with little risk of a financial loss. The Workers do not advertise their services to the general
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public. The Appellant states in the contract ~t the spa will incorporate the Worker's services
into the spa's marketing and promotional services. The Appellant is essentially promoting the
Worker's services as an extension of the spa. Workers rely on the spa's advertising to generate
customers for them. These factors demonstrate employment
The Hearings Officer finds several elements of control and direction in the relationship between
the Appellant and the Workers. The Appellant requires the Workers to schedule their shifts so
that they are working at least 16 hours a week during the busy season. The Appellant further
requires the Workers to be at the spa 15 minutes before scheduled appointments. The customers
of the spa pay for their services and schedule their appointments with the spa's receptionist
rather than directly with the Workers. The Workers are dependent on the clerical support and
reception services provided by the employees of the spa. The Workers perfonn their services on
the spa's customers and at the Appellant's business location. This gives the Appellant the right
to control and direct the behavior of the Workers. These factors demonstrate employment

CONCLUSION
The Field Audit detennination holding that massage therapists and estheticians perfonned a
service for a wage, constituting employment subject to unemployment insurance coverage,
pursuant to Sections 35A-4-208 and 35A-4-204 of the Utah Employment Security Act. is
affirmed.

APPEAL RIGHTS: The following decision will become final unless, within fifteen (15) days
from the date of mailing, further written appeal is made setting forth the grounds upon which
the appeal is made, the relief requested, and the date the appeal is made. Mail appeals to Utah
Department of Workforce Services, Appeals Section, P.O. Box 45244, Salt Lake City, UT
84145-0244; FAX 801-526-9242.

Susan Cottam
Hearings Officer
DEPARTMENT OF WORKFORCE
SERVICES

Date Issued and Mailed:

July 10, 2014

cc: Daivd E Ross TI, Attorney
1912 Sidewinder Drive #209
Park City UT 84060
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APPEALS UNIT
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Decision of Administrative Law Judge

Appellant

AURA SP A & BOUTIQUE
PO BOX 803
PARK CITY UT 84060-0803
CASE NO:

14-A-06025-T

EMPLOYER NO:

498208-0

APPEAL DECISION:

The massage therapists and estheticians provide a personal service under a
contract of hire for a wage that is subject to unemployment taxes.
The massage therapists and estheticians do not qualify as independent
contractors.

CASE HISTORY:
Appearances:
Issues to be Decided:

Appellant, Appellant Attorney, Department
35A-4-204(1)
- Contract of Hire
35A-4-203(3)
- Independent Contractor
35A-4-308
- Wages

The original Department detennination held the Appellant's massage therapists and estheticians were
employees with wages subject to unemployment truces.

APPEAL RIGHTS: This decision will become final unless, within 30 day~ from September 2, 2014,
further written appeal is received by the Workforce Appeals Board (PO Box 45244, Salt Lake City, UT
84145-0244; FAX 801-526-9244; or online at http://www.jobs.utah.gov/appeals) setting forth the grounds
upon which the appeal is made.
FINDINGS OF FACT:
Aura Spa & Boutique (Appellant) was selected for a random audit in March or April 2014. The audit
covered the year 2012. During the time period covered by the audit, the Appellant was a limited liability
company that had been in existence for five years. The Appellant offers massages, nail care, and
esthetics to its customers in Park City, Utah and contracts with massage therapists and estheticians
(workers) to provide these services.
The Appellant finds the workers through word of mouth.
approached the Appellant looking for work.

She approaches some and others have
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The workers can provide their services either in the spa or at the custorner•s homes. The Appellant
allows the workers to do outcalls for customers.
The Appellant has tables, sheets, oil, and music available for the workers to use if they want to. Most of
them provide their own oils and lotions, but they can use the spa's products if the need to. Rent is based
on the agreement and contract with each worker. The rent is deducted from payment earned by the
worker.
The Appellant believes all of the workers have their own clients outside of the Appellant's clients. One
of the worker's has flyers that she uses to advertise her services. The Appellant's contract with the
workers says that the Appellant will provide advertising for the workers.
All the workers are required by state regulating agencies to have professional licenses for their chosen
profession. The Appellant issues the workers a 1099 form at the end of the year.
Before the busy season starts. the Appellant hosts a get-together. They all talk about the space in the spa.
The party is not mandatory.
There is no one who really supervises the workers. The workers each give the Appellant a listing of the
times that they are available to work as well as times that they might be able to substitute if they are
needed. The Appellant tries to be very flexible. It is assumed, however, that the worker will work the
shift they signed up for unless he or she notifies the Appellant otherwise.
The Appellant sets the prices for the services. The contract between the Appellant and the worker
requires that the worker obtain liability insurance in the amount of one miJlion dollars. Aura Spa &
Boutique is to be listed on the policies as "additionally insured." Workers agree to work a minimum of two
shifts per week. The contract defines a shift as "a block oftime during aura spa operation hours that is at
least 3 hours long and no greater than 8 hours long."
The contract requires that worker be on time for the appointments and defines being on time as 15 minutes
before the booked appointment. Workers may not go more than 15 minutes away from the spa during
their shift. The Appellant wants the worker to be available to take walk-ins.
All workers agree to abide by the professional code of ethics for their particular profession. This
agreement is also required to get a license.
The Appellant's receptionist takes the money from the client and the Appellant disburses it to the workers.
The receptionist maintains the workers' schedules.

REASONING AND CONCLUSIONS OF LAW:
Wa,e;es and Contract of Hire
Section 35A-4-204 of the Utah Employment Security Act defines employment. This section states, in
part:
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Subject to the other provisions of this section, "employment" means any service
performed for wages or under any contract of hire, whether written or oral,
express or implied, including service in interstate commerce, and service as
an officer of a corporation.

The Utah Supreme Court, in Superior Cablevision Installers v. Industrial Comm'n, 688 P.2d 444, 446
(Utah 1984), explained "if an individual rendered personal services and was entitled to remW1eration
based on and measured by such personal services, the person performing the services was under a contract
of hire." The Court also stated, in Blamires v. Board of Review, 584 P.2d 889, 891 (Utah 1978), that a
"Contract of Hire" is "construed to include any agreement under which one person performs personal
services at the request of another who pays for the services."
The unemployment insurance rules pertaining to Section 35A-4-208 of the Utah Employment Security
Act, state, in part:
R994-208-101.

Definition of Wages.

Section 35A-4-208 defines "wages."
(1)
Wages means all payments for employment including the cash value of all
payments in any medium other than cash, except payments excluded under Section
35A-4-208(5) and R994-208-103. Wages are subject to the Act only if they are for
services that are employment as defined in Subsection 35A-4-204.
(2)
Wages are reportable by the employer in the quarter actually paid or
constructively paid. Wages are constructively paid, as defined in 26 CFR 31.3301-4.
Wages are constructively paid when they are credited to the account of or set apart for a
worker so that they may be drawn upon by the worker at any time without any substantial
limitation or restriction as to the time, manner, or condition upon which the payment is to
be made. The payment must also be within the worker□Os control and disposition.
(3)
Wages subject to the Act are taxable only to the extent of the yearly taxable
wage base. Wages in excess of the taxable wage base are reportable but not taxable. The
taxable wage base applies to wages paid to each worker in any calendar year and is
established pursuant to Subsection 35A-4-208(2). The employer must report all wages
subject to the Act and pay contributions on the taxable wages as specified in the
contribution payment due date rule R994-302-102.
R994-208-102.

Wages Include.

Wages include the following:
( 1)

Payments for Personal Services.

All payments by the hour, by the job, piece rate, salary, or commission are wages.
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In this case, all the massage therapists and estheticians signed a contract with the Appellant. They
provided a personal service and were entitled to remuneration for that service. Therefore, they were
under a contract of hire. Their payment constitutes wages.

Since I have found the workers were under a contract of hire and received a wage, I will next determine
whether they were independent contractors.
Independent Contractor

Wages for employment arc subject to unemployment insurance coverage unless the service or
employment is specifically excluded by statute or the service meets the exclusionary provisions of Section
35A-4-204(3) of the Utah Employment Security Act. This section states in pertinent part:
(3)
Services performed by an individual for wages or under any contract of hire,
written or oral, express or implied, are considered to be employment subject to this chapter,
unless it is shown to the satisfaction of the division that:
the individual is customarily engaged in an independently established trade,
occupation, profession, or business of the same nature as that involved in the contract of
hire for services; and
(a)

(b)
the individual has been and will continue to be free from control or direction
over the means of performance of those services, both under the individual's contract of
hire and in fact.

Rules pertaining to Section 3SA-4-204 of the Utah Employment Security Act states:
R994-204-301.

Independent Contractor Services.

(I)
An independent contractor is a worker who is customarily engaged in an
independently established trade, occupation, profession, or business of the same nature as
the services performed, and the individual providing the services must be free from the
employerDOs control and direction while performing services for the employer. A worker
must clearly establish his or her status as an independent contractor by taking steps that
demonstrate independence indicating an informed business decision has been made.
(2)
Payments to or through another entity for personal services performed by a
worker is exempt from employment if the persona] services meet the provisions of Section
JSA-4-204(3).
R994-204-302.

Independent Contractor Determination.

(I)
The Department will determine the status of a worker based upon information
provided by the employer, the worker, and any other available source.
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(2)
If a worker files a claim for benefits and the Department, as the result of an
audit, investigation, or declaratory ruling, has made a determination that the worker is an
independent contractor and his or her services for an employer are exempt from coverage,
any earnings from those services for that employer will be excluded from the claimantDDs
monetary determination. The claimant may protest the monetary detennination by filing
an appeal as provided in R994-204-402.
R994-204-303.

Factors for Determ·ining Independent Contractor Status.

Services will be excluded under Section 3SA-4-204 if the service meets the
requirements of this rule. Special scrutiny of the facts is required to assure that the fonn of
a service relationship does not obscure its substance, that is, whether the worker is
independently established in a like trade, occupation, profession or business and is free
from control and direction. The factors listed in subsections R994-204-303(1)(b) and
R994-204-303(2)(b) of this section are intended only as aids in the analysis of the facts of
each case. The degree of importance of each factor varies depending on the service and
the factual context in which it is performed. Additionally, some factors do not apply to
certain services and, therefore, should not be considered.
(1)

Independently Established.

(a)
An individual will be considered customarily engaged in an independently
established trade, occupation, profession, or business if the individual is, at the time the
service is perfonned, regularly engaged in a trade, occupation, profession, or business of
the same nature as the service perfonned, and the trade, occupation, profession, or business
is established independently of the alleged employer. In other words, an independently
established trade, occupation, profession, or business is created and exists apart from a
relationship with a particular employer and does not depend on a relationship with any one
employer for its continued existence.
(b)
The following factors, if applicable, will determine whether a worker is
customarily engaged in an independently established ~de or business:
(i)
Separate Place of Business. The worker has a place of business separate
from that of the employer.

(ii)
Tools and Equipment. The worker has a substantial investment in the tools,
equipment, or facilities customarily required to perfonn the services. However, "tools of
the trade" used by certain trades or crafts do not necessarily demonstrate independence.

Other Clients. The worker regularly perfonns services of the same nature
for other customers or clients and is not required to work exclusively for one employer.
(iii)

(iv)
Profit or Loss. The worker can realize a profit or risks a loss from expenses
and debts incurred through an independently established business activity.
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(v)
Advertising. The worker advertises services in telephone directories,
newspapers, magazines, the Internet, or by other methods clearly demonstrating an effort
to generate business.
(vi)
Licenses. The worker has obtained any required and customary business,
trade, or professional licenses.
(vii)
Business Records and Tax Forms. The worker maintains records or
documents that validate expenses, business asset valuation or income earned so he or she
may file self-employment and other business tax fonns with the Internal Revenue Service
and other agencies.
(c)
If an employer proves to the satisfaction of the Department that the worker is
customarily engaged in an independently established trade, occupation, profession or
business of the same nature as the service in question, there will be a rebuttable
presumption that the employer did not have the right of or exercise direction or control over
the service.

(2)

Control and Direction.

(a)
When an employer retains the right to control and direct the
performance of a service, or actually exercises control and direction over the worker
who performs the service, not only as to the result to be accomplished by the work
but also as to the manner and means by which that result is to be accomplished, the
worker is an employee of the employer for the purposes of the Act. (Emphasis added)

(b)
The following factors, if applicable, will be used as aids in detennining
whether an employer has the right of or exercises control and direction over the service of a
worker:
(i)
Instructions. A worker who is required to comply with other persons'
instructions about how the service is to be performed is ordinarily an employee. This
factor is present if the employer for whom the service is perfonned has the right to require
compliance with the instructions.
(ii)
Training. Training a worker by requiring or expecting an experienced
person to work with the worker, by corresponding with the worker, by requiring the worker
to attend meetings, or by using other methods, indicates that the employer for whom the
service is performed expects the service to be perfonned in a particular method or manner.

Pace or Sequence. A requirement that the service must be provided at a pace
or ordered sequence of duties imposed by the employer indicates control or direction. The
coordinating and scheduling of the services of more than one worker does not indicate
control and direction.
(iii)

(iv)
Work on Employer's Premises. A requirement that the service be perfonned
on the employer's premises indicates that the employer for whom the service is performed
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has retained a right to supervise and oversee the manner in which the service is perfonned,
especially if the service could be performed elsewhere.
(v)
Personal Service. A requirement that the service must be performed
personally and may not be assigned to others indicates the right to control or direct the
manner in which the work is perfonned.
(vi)
Continuous Relationship. A continuous service relationship between the
worker and the employer indicates that an employer-employee relationship exists. A
continuous relationship may exist where work is performed regularly or at frequently
recurring although irregular intervals. A continuous relationship does not exist where the
worker is contracted to complete specifically identified projects, even though the service
relationship may extend over a significant period of time.
(vii)
Set Hours of Work. The establishment of set hours or a specific number of
hours of work by the employer indicates control.
(viii)
Method of Payment. Payment by the hour, week, or month points to an
employer-employee relationship, provided that this method of payment is not just a
convenient way of paying progress billings as part of a fixed price agreed upon as the cost
of a job. Control may also exist when the employer determines the method of payment.
The Utah Employment Security Act holds that all workers are employees unless it can be shown "to the
satisfaction of the Department" that they are independent contractors. Therefore, the Appellant in
disputed status case has a large burden. It must first show that the individuals in question are
independently established in a business of a similar nature that can exist apart from its relationship with
the Appellant.
In this case, the Appellant provided only hearsay testimony about the services provided by the massage
therapists and estheticians. None of the massage therapists or estheticians participated in the hearing.
In Wagstaffv. Department ofEmployment Sec., 826 P.2d 1069, I 072 (Utah Ct. App. 1992), the Utah Court
of Appeals stated, with respect to hearsay evidence:
... Although there was nothing wrong with admission of this hearsay evidence, "findings
of fact cannot be based exclusively on hearsay evidence. They must be supported by a
residuum of legal evidence competent in a court of law." Id. See Department of Air
Force v. Department of Employment Sec., 786 P.2d 1366, 1369 (Utah App.), cert. denied,
795 P.2d 1138 (Utah 1990). [Emphasis added]
The Appellant provided copies of advertisements by some of the workers, but, again, this is hearsay. The
workers provided their services at the spa, or at customer homes, which becomes an extension of the spa.
This supports a finding of employment.
The Appellant provided a work location, tables, sheets, lotions, oils, music and other equipment needed to
provide services to the clients. The workers could bring their own things if they wanted to, but they did
not have to because it was available for them to use at the spa. This supports a finding of employment.
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There was no legally competent evidence provided that would establish that the workers had other clients
other than the ones provided by the Appellant. The workers could not suffer a loss or realize a profit
because they did not have regular expenses such as a rent that needed to be paid whether they worked or
not. These elements support a finding of employment.
The Appellant provided a copy of one individual's advertisement, so it is apparent at least one of the
workers advertises her services, which supports a finding of independence.
All the workers are required by the State to have professional licensing. I find that this element is neutral,
because whether they want one or not, they are required by law to be licensed.
All the workers receive 1099 for income tax purposes. This supports a finding of independence.
A status detennination requires an assessment or evaluation of the total employment situation. It is not
simply a matter of adding up the number of factors indicating employment status and those that indicate
independent contractor status. The entire employment relationship is reviewed, considering the factors,
to discover whether the individuals in question were more like an employee or more like an independent
contractor. After a review of the factors regarding the "independently established" portion of the
independent contractor test, the AppelJant has failed to convince me that massage therapists and
estheticians were independently established in their own businesses that could exist separate and apart
from their relationship with the Appellant.
Paragraphs (a) and (b) of Section 35A-4-204(3) of the Utah Employment Security Act are conjunctive. In
other words, the Appellant must show that the sales representatives are both independently established and
free from control and direction before independence can be determined. Since the Appellant has failed to
establish that the massage therapists and estheticians are independently established in a business that
exists separate and apart from their relationship with the Appellant, I do not need to analyze whether they
were free from control and direction. However, the issue of control really is key in this case.
In this case, the contract between the Appellant and the workers gives the Appellant the right to exercise
control over the workers. It requires them to work a certain number of shifts a week. It requires them to
obtain and maintain a certain amount of liability insurance and to name the Appellant as additionally
covered. The contract requires that the workers be to the spa 15 minutes before the appointment time.
All these factors show control over the workers. During the hearing. the Appellant's attorney argued that
control only applies to how the workers perform their work. I disagree. Giving requirements as to how
many shifts must be worked, how much insurance must be purchased and who must be listed on the
policy, when they are to be to work, all are part of controlling how a worker performs his or her services.
The Appellant has the right to control the workers. Again, this supports a finding of employment rather
than independence.
The works are found to be employees and not independent contractors dwing the time period covered by
the audit.
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DECISION AND ORDER:

The Department's decision holding that the massage therapists and estheticians performed a service for a
wage, constituting employment subject to unemployment insurance coverage, pursuant to Sections
35A-4-204(1), 35A-4-208, and 35A-4-204(3) of the Utah Employment Security Act is affirmed.

Administrative Law Judge
DEPARTMENT OF WORKFORCE SERVICES

Date Issued and Sent:

September 2, 2014

JCR/kf

cc: David Ross
1912 Sidewinder Drive Ste 209
Park City, UT 84060
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FormBROEC

AURA SPA & BOUTIQUE
Employer No. 498208-0
Case No. 14-B-00592-T
DEPARTMENT OF WORKFORCE
SERVICES

DECISION OF WORKFORCE APPEALS BOARD:
The decision of the Administrative Law Judge is affinned.
Services perfonned by massage therapists and estheticians
constitute employment subject to coverage.
HISTORY OF CASE:
In a decision dated September 2, 2014, Case No. 14-A-06025-T, the Administrative Law Judge
afftrmed a Department decision finding massage therapists and estheticians to be employees and
not independent contractors, and to have provided a service for a wage under a contract of hire
pursuant to §§3SA-4-204(1), 204(3), and 208 of the Utah Employment Security Act.

JURISDICTION OF WORKFORCE APPEALS BOARD:
The Workforce Appeals Board has authority to review the Administrative Law Judge's decision
pursuant to §35£'.-4-508(4) and (5) of the Utah Employment Security Act and the Utah
Administrative Code (1997) pertaining thereto.

EMPLOYER APPEAL FILED: September 30, 2014.
ISSUE BEFORE WORKFORCE APP~ALS BOARD AND APPLICABLE PROVISION OF
UTAH EMPLOYMENT SECURITY ACT:
Were the services performed by massage therapists and estheticians on behalf of the Employer
considered employment subject to unemployment insurance coverage pursuant to the provisions of
§§35A-4-204(1 ), ~04(3), and 208?

FACTUAL FINDINGS:
The Workforce Appeals Board adopts in full the factual findings of the Administrative Law Judge.

Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.

233
88 of 107

ADDENDUME
14-B-00S92-T

-2-

498208-0
AURA SPA & BOUTIQUE

REASONING AND CONCLUSIONS OF LAW:
The Appellant, Aura Spa and Boutique (Aura), operates a day spa in Park City, Utah providing
massages, estbetics, nail care and related services. It contracts with licensed massage therapists
and estheticians ()Vorkers) to provide services at the spa The Department and Administrative Law
Judge fowid those individuals to be employees and Aura filed this appeal.
Aura requires the ·workers to sign a contract to provide services. The contract requires each worker
obtain a liability insurance policy in the amount of $1,000,000 naming Aura as an "additionally
insured". The contract also requires the workers to provide times when they will be available to
work and requires they work two shifts per week during the four months of the high season.
During the shifts the workers agree to cover, the worker may leave the spa but must be available to
return within 15 minutes. The contract also requires workers arrive 1S minutes prior to any
scheduled treatment. The contract obligates Aura to advertise the services to obtain customers.
The contract provides the commission cut each worker will receive for services. Generally,
massage therapists are paid 47 percent of the amount collected for the service and estheticians are
paid 40 percent. The discrepancy is because the supplies necessary for esthetics are more
expensive.
Aura provides all of the equipment and supplies necessary to perform the services. A worker may
use his or her own lotion, for example, but it is unclear if, or how often this happens. Aura also
provides a receptionist who answers calls, makes appointments, greets customers, and accep~
payment for services provided. A worker can provide services to an Aura customer at a location
other than the
presumably in a home or hotel room, and Aura provides the mobile massage
tables and other supplies and equipment necessary for those "out calls". Most workers have a key
to the spa but it is assumed if a worker provides services at the spa, the contracted split would
apply to revenue collected.

sp;

Aura sets the pric~s for the services perfonned and those prices are posted on the door to the spa
The owner testified she asks for input from workers before changing the price list. A worker can
agree to provide services for friends and family at a discount but the revenue is split in the same
manner as provided in the contract.
Message therapists and estheticians must be licensed to practice their profession in Utah. There is
no evidence any Q.f the workers had a business license during the time covered by the audit There
was only hearsay evidence that any of the workers operated a business separate from Aura.
Aura's owner testified all of the workers are independently established and perform services
independent of her business, but she failed to present any legally competent evidence as proof of
that testimony. ijone of the workers participated in the hearing so the owner's testimony about
them being independently established is hearsay. The owner also provided copies of
advertisements by some of the workers.
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Department rules ·provide:
R994-S0~ 111. Evidence, Including Hearsay Evidence.
(1) The failure of one party to provide infonnation either to the Department
initially or at the appeals hearing severely limits the facts available upon which to
base a good decision. Therefore, it is necessary for all parties to actively participate
in the hearing by providing accurate and complete infonnation in a timely manner
to assure the protection of the interests of each party and preserve the integrity of
the unemployment insurance system.
(2} Hearsay, which is information provided by a source whose credibility
cannot be .tested through cross-examination, has inherent infinnities which make it
unreliable.
(3) Evidence will not be excluded solely because it is hearsay. Hearsay,
including information provided to the Department through telephone conversations
and written statements will be considered, but greater weight will be given to
credible sworn testimony from a party or a witness with personal knowledge of the
facts.

(4) Findings of fact cannot be based exclusively on hearsay evidence
.unless that evidence is admissible under the Utah Rules of Evidence. All findings
must be supported by a residuum of legal evidence competent in a court of law.
In Mayes v. Deptp1ment of Employment Security, 754 P.2d 989, 992 (Utah Ct App. 1988), the
Utah Court of Appeals held:
I
Under the residuum rule, "findings of fact cannot be based exclusively on hearsay
evidence. They must be supported by a residuum of legal evidence competent in a
court of l~w." Yacht Club v. Utah Liquor Control Comm 'n, 681 P.2d 1224, 1226
(Utah 1984). Legal commentators agree the residuum rule is on the decline in most
states. nl- However, this Court has reaffirmed Utah's position that the residuum
rules applies to administrative proceedings. Williams v Schwendiman, 740 P. 2d
1354 (Utah app, 1987).

nl. Under the residuum rule, an administrative agency must deal with inconsistent
standards in admitting evidence and making findings. While the agency applies a
broad, flexible standard in admitting evidence, the agency is then strapped with a
limited, rigorous standard in selecting evidence to support its findings. In many
respects, a court of law treats hearsay evidence with greater respect than does an
admini~tive agency. For example, a court of law may base findings on
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unobjected hearsay; an agency cannot. The residuum rule also precludes the agency
from effectively using probative and reliable hearsay evidence. See K. C. Davis,
Administrative Law Treatise § 16.6 (1980).
In Prosper, Inc. v. Workforce Appeals Board, 2007 UT App 281 (Filed August 23, 2007), the
Court of Appeals clarified its holding in Mayes citing Industrial Power Contractors v. Industrial
Commission, 832 P. 2d 477 (Utah Ct. App. 1992):

the residuum rule requires that findings be supported by a residuum of legally
competent evidence, not that they be supported by 'non-hearsay' evidence....
Certain hearsay is admissible in a court of law and is therefore legally competent.
[id. at 480]
The Utah Rules of Evidence establish certain exceptions to the hearsay rule. Evidence which fits
into one of those exceptions is admissible in a court of law and is thus "legally competent"
evidence and can form the residuum necessary for a finding of fact in an administrative hearing.
Exceptions to the. hearsay rule fall under two broad categories, one where the availability of the
declarant is immaterial and one where the declarant is not available to testify. The first category
includes present sense impressions, excited utterances, statements for purposes of medical
diagnosis or treatµient, recorded recollection used by a witness, records of regularly conducted
activity, public records and reports, records of vital statistics, records of religious organizations,
family records, property records, ancient docwnents, market reports, learned treatises, judgment of
previous convictions; reputation concerning personal history, boundaries or character; marriage,
baptismal, and siµular certificates; or then existing mental, emotional, or physical conditions.
Here, the owner's testimony and the advertisements themselves are hearsay and do not meet any of
the exceptions to the hearsay rule. They are therefore not legally competent evidence and no
finding of fact can be based on that evidence.
The Administrative Law Judge quoted the rules pertaining to independent contractor status in her
decision so those. rules are not reproduced here. Basically the owner must prove the workers are
independently established in a separate business and she does not exercise any direction or control
over their services.

of

The two prongs the independent contractor test are conjunctive. Aura bears the burden of
proving the workers are regularly engaged in "an independently established trade, occupation,
profession, or b~ness [that] is created and exists apart from a relationship with a particular
employer and dqes not depend on a relationship with any one employer for its continued
existence". If that prong is not satisfied, there is no need to look at the direction and control prong
of the test.
In evaluating the first prong, the rule suggests several factors to be considered in making a status
detennination: ·
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(b) The following factors, if applicable, will detennine whether a worker is
customarily engaged in an independently established trade or business:
(i) Separate Place of Business. The worker has a place of business
separate from that of the employer.

There is no legally competent evidence to prove any of the workers had a separate place of
business where they perfonned like services on their own customers. This factor favors the
finding of emplo~ent.
(ii) Tools and Equipment. The worker has a substantial investment in the
tools, equipment, or facilities customarily required to perform the services.
However, "tools of the trade" used by certain trades or crafts do not necessarily
demonstrate independence.

Aura provided all the tools and equipment necessary for the workers to perfonn their jobs. While
the workers could bring in their own lotion, if they did not, Aura provided lotion. That is
insufficient to support a finding that the workers provided their own tools and equipment. This
factor favors a finding of employment.
(iii) Other Clients. The worker regularly perfonns services of the same
nature for.other customers or clients and is not required to work exclusively for one
employer.

There is no legally competent evidence to support a finding that any of the workers had any other
clients or regularly performed services of the same nature for anyone else. This factor favors a
finding of employpient.
(iv) Profit or Loss. The worker can realize a profit or risks a loss from
expenses ~d debts incurred through an independently established business activity.
The workers signed a contract with Aura which provided for a split from each customer. If a
worker perfonne4 the services, Aura would pay them between 40 and 47 percent. Under
Department rules, the amount paid to the workers constitutes wages. There was no risk of a loss.
The workers were not required to provide their own tools or equipment and therefore incurred no
costs in providing the services. ·If they provided the service, they got paid. This factor favors the
finding of employment.
(v) Advertising. The worker advertises services in telephone directories,
newspapers, magazines, the Internet, or by other methods clearly demonstrating an
effort to generate business.
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While the owner provided some evidence that at least one of the workers advertised, according to
the contract signed by each worker, Aura was responsible for advertising. There is no other
evidence that any of the workers advertised their services in an attempt to promote a separate
business. This factor favors the finding of employment.
(vi) Licenses. The worker has obtained any required and customary
business, trade, or professional licenses.
While the workers were required to have professional licenses, there is no evidence any of the
workers obtained a business license for an independent business. This factor favors the finding of
employment.
(vii) Business Records and Tax Fonns. The worker maintains records or
documents that validate expenses, business asset valuation or income earned so he
or she may file self-employment and other business tax fonns with the Internal
Revenue Service and other agencies.

While Aura filed 1099 fonns for each of the workers, that in and of itself does not show that the
workers were independently established. Additionally, there is no evidence that any of the
workers filed ~es as an independent business entity. This factor favors the finding of
employment.
As was explained by the Administrative Law Judge, the rules provide the entire relationship
between Aura and the workers must be evaluated when making a status determination. There is
simply insufficient evidence to show the workers were independently established in a like
business. Additionally, some provisions in the contract strongly point to a finding that Aura had
the right to exercise direction and control. However, because the first prong of the test was not
proven, the Bo~ did not reach the direction and control element of the independent contractor
test.
With these additions, the reasoning
adopted in full.

and conclusions of law of the Administrative Law Judge are

DECISION:
The decision of the Administrative Law Judge holding that massage therapists and estheticians are
employees and not independent contractors and to have provided a service for a wage under a
contract of hire for the Appellant, pursuant to the provisions of §§35A-4-204(1), 204(3), and 208
of the Utah Employment Security Act, is affirmed.
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l 4-B-00592-T

-7-

498208-0
AURA SPA & BOUTIQUE

APPEAL RIGHTS:
You may appeal this decision to the Utah Court of Appeals. Your appeal must be submitted in
writing within 30. days of the date this decision is issued. The Court of Appeals is located on the
fifth floor of the Scott M. Matheson Courthouse, 450 South State Street, P. 0. Box 140230, Salt
Lake City, Utah 84114-0230. The appeal must show the Workforce Appeals Board, Department
of Workforce Services and any other party to the proceeding as Respondents. To file an appeal
with the Court of Appeals, you must submit to the Clerk of the Court a Petition for Writ of Review
setting forth the reasons for appeal, pursuant to §35A-4-508(8) of the Utah Employment
Security Act; §630-4-401 of the Utah Administrative Procedures Act; and Rule 14 of the Utah
Rules of Appellate Procedure, followed by a Docketing Statement and a Legal Brief as required by
Rules 9 and 24-27, Utah Rules of Appellate Procedure.

WORKFORCE APPEALS BOARD

Date Issued: March 31, 2016
TI-1/CN/DW/JR/sp~a/cd
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CERTIFICATE OF SERVICE
I hereby certify that I caused a true and correct copy
of the foregoing DECISION to be served upon the following on
March 31, 2016, by mailing the same, postage prepaid, United
States mail to:
PERSONNEL DEPARTMENT
AURA SPA & BOUTIQUE
POBOX803
PARK CITY UT 84060-0803
DAVID E ROSS II
ATTORNEY AT LAW
1912 SIDEWINDER DR STE 209
PARK CITY UT 84060
APRIL LARSEN
DWS FIELD AUDIT
140 E 300 S
SALT LAKE CITY UT 84111
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FINDLAY

That is correct, yes.

JUDGE

Alrighty. Okay. So let's get started on the testimony. Ms. Findlay, uh, will you please state
and spell your full name for the record?

FINDLAY

Camie Lynn Findlay. It's C-a-m-i-e L-y-n-n F-i-n-d-1-a-y.

JUDGE

And what is your position with the company?

FINDLAY

Owner.

JUDGE

Okay. And how long have you owned it?

FINDLAY

Seven years.

JUDGE

Okay. Now, let me just say, so you know, I hold a lot of unemployment insurance hearings
for regular unemployment, so if I happen to call you the employer, it's not that I've made up
my mind, it's just that I'm in a habit of using that. Please forgive me. I'll try really hard not
to do that.

FINDLAY

Okay.

JUDGE

It doesn't mean that I find that you're the employer. Okay?

FfNDLA Y

Okay, thank you.

27
28
29
30

JUDGE

Um, and what does the-what does Aura Spa & Boutique do? What do you do?

FINDLAY

We offer massage, esthetics, nail care.

31

JUDGE

Okay. And, um, how do you find the people that provide services to your boutique - your
spa?

FINDLAY

You know, itjust-itjust depends. Some ofit's word-of-mouth, um, you know, differentall-all the independent contractors, they, you know, provide their own word-of-mouth, some
of them advertise, um, I, you know, personally don't do-really any advertising.

JUDGE

Okay. To get people to come provide services there you don't do any advertising?

FINDLAY

Nope. I mean, and some people just walk in as well. We are definitely a walk-in location.

JUDGE

Okay, um, and when we're talking about walking in, I'm not talking about your clients, I'm
talking about how you find the massage therapists and the estheticians to provide the services.

FINDLAY

They contact me-
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2

JUDGE

So you don't advertise for people to-to provide services in your establishment?

3
4

FINDLAY

No, I-I-I haven't a-I feel like maybe a few years ago I-I've posted before, but, you
know, it was-it was looking for independent contractors, not-not employees. That's rare. I
don't think that has happened for quite a few years. Uh, just-

JUDGE

Okay. So mostly word-of-mouth is-

FINDLAY

Exactly, yes.

JUDGE

-what happens.

13

FINDLAY

Mmhmm.

14
15
16

JUDGE

Okay. And then the company, is it an LLC or are you an S-Corp?

17

FINDLAY

Um, anLLC.

19

JUDGE

An LLC? Okay.

20
21

ROSS

Your Honor-

JUDGE

And, um-

ROSS

-just to clarify-Your Honor, to clarify, she was an LLC during the audit period. She no
longer is.

28
29

JUDGE

Okay. I'll just put you were an LLC during the audit period.

30
31

FINDLAY

Yes.

32
33

JUDGE

Sorry, you guys, if you hear clicking and clacking, I take my notes-

34

ROSS

Me too.

36

JUDGE

37
38
39
40
41

-on the computer 'cause my handwriting is pretty pathetic. And it helps to be able to read
my notes when I'm making a decision. So, um, it look-sounds like there-there are two or
three classes of workers that were picked up in the audit as employees. We've got massage
therapists and estheticians.

ROSS

Those are the only-

JUDGE

And what was the other-

ROSS

-two-

5
6
7
8
9
10

11
12

18

22
23
24
25
26
27

35

42
43
44
45
46

13
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.

166

ADDENDUMF
JUDGE

-<:lass?

ROSS

That's the only two, Your Honor.

JUDGE

Okay,just two.

ROSS

Yeah.

JUDGE

Okay. So I'm gonna ask you questions about the massage therapist first, ma'am. When they
provide the services for you, where do they provide those?

FrNDLAY

Um, you know, we-it could be in-in treatment rooms inside of the spa, sometimes they're
doing out calls.

JUDGE

So they can do it inside the spa or like at the-the customer's home or place of business?

FINDLAY

Absolutely, mmhmm.

JUDGE

Okay. Do you know if any of the massage therapists have a business place separate from
yours?

FINDLAY

Yes.

JUDGE

Which ones?

FINDLAY

Um, I'm trying to think, from back from 2012, the ones-I mean, of course rm not aware of
all of their ins and outs and their independent careers, but I feel like Evonne-Evonne was on
that list, right? In 2012-

30
31

ROSS

Yes.

32

FINDLAY

-Evonne Wilson. I know for certain she does.

33
34

JUDGE

Where does she have a place of business?

FINDLAY

She, I mean, all of the-all of the massage therapists provide, of course, out calls and their
own, you know, going to other people's houses and things like that. But I know Evonne has a
space in Salt Lake. It was-you have Exhibit I to 4-

40
41

JUDGE

Uh-huh.

42
43
44

FINDLAY

-is her business card and flyer.

JUDGE

Okay.

FINDLAY

Um, I'm trying to think, who else was on that?
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2
3
4

FINDLAY

Um, there's Janelle, who clearly states that she does have a business, rent/lease utilities and
other regular reoccurring expenses, um, she says the name of her business is Janelle-I don't
know exactly where that is. I think-

5

JUDGE

Okay.

7

FINDLAY

-right now she's-she has (UNINTELLIGIBLE)-

8
9

JUDGE

So you would say-in the majority of cases these people have a place of business other than
just your place?

6

10
11
12

FINDLAY· Absolutely.

13
14
15
16
17
18
19
20
21

22
23
24
25

JUDGE

Okay. And when they provide services to-to Aura Spa, what kind of tools and equipment
does the spa provide?

FINDLAY

We do have, you know, tables available, we have sheets, just-are you asking me whatwhat the spa has or what they have?

JUDGE

I'm asking you what-when somebody-if I were to wa-to provide services for your
company, what would you provide to me to do the services?

FINDLAY

So, 1-1 do have tables available, I have sheets, I have, you know, one type of oil, though
often people want to use their own-their own oils and lotions 'cause they have, you know,
specific, you know, things that they like. So they often bring their own things, they often use
their own tables even. Especially if they're-if they're going to do an out call, even if it came
through the spa first. Um, I think that's-it's mostly oils, sheets, towel-tables.

JUDGE

Okay. And so what about music or incense or whatever.

FINDLAY

Um, they-they can bring their own stuff, um, they've added a lot of stuff onto, you know,
we-we do have kind of a general playlist that gets-gets put on, but they can add whatever
they want to that.

JUDGE

When they provide their services, do they wear uniforms?

FINDLAY

Absolutely not. There's no-not only that, there's not any type of code or Ii-there's
nothing, you know, they can wear whatever they want.

JUDGE

Okay. How many of them are-do any of them advertise their own services?

FINDLAY

Yeah. I would say probably all of them.

JUDGE

How do they do that?
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Um, I mean, for instance, we-we did send over a few things I know, like Evonne's flyer, I
think all of them have business cards. A lot of them do online stuff, Facebook, social
networking, what was that - flyers.

JUDGE

So, in the-in the documentation, I read something about part of the contract is that you
would provide advertising for them? Or something-

FINDLAY

Yeah-

JUDGE

-to that point?

FINDLAY

Yeah, that would-that's something that's kind of always been in-in the contract. They
don't-I mean, I don't really know how to, you know, when I first opened up, it's kind of like
you take a contract from someone else and you kind of make it your own. If that's something
that's even, you know, been a par-we just haven't-we're super small-

JUDGE

Mmhmm.

FINDLAY

-you know, it's-there's not a whole lot of advertising that has ever needed to happen.

JUDGE

Do you ever-I mean, do they have-do you have business cards for the massage therapists
there that have your name on the card as well?

FINDLAY

I have blank business cards that they're more than welcome to put their info, or they can bring
in their own cards, which often they do as well.

27
28
29
30

JUDGE

And do you have a website or anything like that?

FINDLAY

We do, yep.

JJ

JUDGE

And do you list your massage therapists?

32
33

FfNDLAY

I do not. I don't do-I don't change things around, you know? Things change very-very
frequently and it-

36
37
38
39

JUDGE

Right, yeah-

FINDLAY

-in this industry, so it's just not, you know, cost-something that we can afford to-to keep.

40
41
42

JUDGE

So, um, do they have a-<lo any of them have business licenses?

FINDLAY

Yes, they do. Um, they all have professional licenses, uh, business licenses, I'm trying to
think in 2012 where-there were a couple, I think. Um-

JUDGE

Which ones were that?
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You know, now-you know, today, they-you know, that's something that they all have, but,
you know, back then, you know, that wasn't even something, you know, just something total
side note, but that's not even something that I was aware of, you know, as a massage therapist
myself that-that, you know, we necessarily had to have, but I do think it's a-

6

JUDGE

Di-so which ones in 2012 had business license?

7
8

FINDLAY

Michael Carlin, for sure. Um, I'm unsure about Evonne.

JUDGE

Okay.

FINDLAY

That-that's the one that I know for certain in 2012 did.

ROSS

And, Your Hon-Your Honor, to clarify the record too, we submitted a business license for
Jennifer Dong, and-and she was not one of the independent contractors in 2012, so-

JUDGE

Okay, alright. Um, and, um, this is kind of a weird way to phrase this question - did they
have any expenses that were reimbursed by your company?

FINDLAY

No. Not at all.

22
23

JUDGE

How about rent? Do they pay rent to you?

24

FINDLAY

They do-they, you know, it is all based on our agreement in our contract, so, you know, we
have a-a split that covers rent, so-yeah, on some things, yes.

JUDGE

And how does that-how does that work? Do they pay a set fee every month or do they just
pay a portion of what they earn to the company?

FINDLAY

It was a portion of what they earned.

JUDGE

Okay. And-and who determined the portion?

34
35
36

FINDLAY

That was, um, you know, a joint effort - that's-that's what the whole contract was about. It
wasn't me deciding those things, it was us coming to an agreement.

37
38
39
40
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JUDGE

Um, were all the massage therapists paid the same?

FINDLAY

No.

ROSS

Your Honor-

43

JUDGE

But the-

ROSS

-I know that the findings by the hearing officer and by Mr. Elskamp were contrary, but if
you look at-I'm just gonna name-
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Generally?

FINDLAY

-that doesn't really factor into at least, you know, from my end, that doesn't factor into it,
you know, from their end, I don't know what their thought would be, but-

6
7
8
9

JUDGE

Okay.

FINDLAY

-it-it doesn't have to do with how-how-

10
11
12

JUDGE

So how the cu-how the-the compensation package is set up is they get either forty-five-it
looks like it's forty-five or forty-seven percent, um, of the commission, and then the rest goes
to the spa. And part of that is to pay for the-the rent?

FINDLAY

Yeah, rent and-and all other things, like any supplies that they made to-to use, any
advertising that we may choose to-to do.

JUDGE

Okay.

FINDLAY

Yeah.

JUDGE

And, um, did-did each of them get a 1099 fonn then? At the end of the year?

FINDLAY

Yes.

JUDGE

Do you know if any of them maintained records to be able to deduct for self-employment on
their taxes?
·

FINDLAY

Do-wait, can you repeat that again?

JUDGE

Uh-huh.

FINDLAY

If-

JUDGE

Do you know if any of the massage therapists maintained records, uh-

FINDLAY

Yeah, they all do.

JUDGE

--{UNINTELLIGIBLE)-to deduct for self-employment on their taxes?

FINDLAY

Yeah, they-they all-they all do. You know, at least to my knowledge. I guess, I mean, I'm
not doing their taxes, but-

JUDGE

Right.
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I mean, they-given that they all have, you know, that they are independent, they have a lot of
different sources, you know, going on potentially, and so, yeah, J mean, I would imagine that
they keep very good records.

JUDGE

Okay. Do they have anyone that's like a lead or anything over them?

FINDLAY

Nope.

JUDGE

Do they, um, do they get any kind of training?

FINDLAY

No training.

JUDGE

No training whatsoene--ever?

FINDLAY

Nope. The only thing that we do is, you know, once a year, before, you know, the busy
season up here in Park City we have kind of a little get together. It's not a training, it's, you
know, just so people can, you know, get to know each other and and we talk about more like
the space itself in case anyone has any questions about how best to use the space, you know,
things like that. Um, you know, things like, for instance, we have a really small hot water
heater, and so we have to, you ki:iow, make sure everyone knows that, you know, clients could
run out of hot water.

JUDGE

Not to hog the hot water?

25
26

FINDLAY

Yeah.

27
28
29
30
31
32

JUDGE

Okay. ls that-is that meeting mandatory?

FINDLAY

No.

JUDGE

Okay. If somebody needed to take time off, do they need to request permission?

33

FINDLAY

No.

JUDGE

Tell me about these independent contractor schedule fonns, what's that for?

FINDLAY

Yeah, you-do you mean the shift agreement?

JUDGE

Yeah.

FINDLAY

That was part of the contract?

JUDGE

Yep.

FINDLAY

So that-that was, you know, pre-pre-season, you know, after negotiating or while
negotiating the contract as well, we would also, you know, that's where they would tell me

2
3
4

5

6
7
8
9
10

11
12
13
14
15
16
17
18
19

20
21
22
23
24

34
35
36
37
38
39
40
41
42
43

44
45

46

23
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.

176

ADDENDUMF
what available-what hours they wanted to be available. And then also the bottom portion
was just where, you know, just out of courtesy on both sides just so that I wasn'~ you know,
bothering people in their own lives, you know, days that-that they would like to be called if
there was some sort of emergency or if we needed, um, needed anything else. Um, so, yeah,
that's just where they put what hours they could be and wanted to be available.

2
3
4

5

6

JUDGE

So once they've made that agreement, are they-are-they-do they need to stick to it?

FINDLAY

No, I mean, everything is flexible. You know? It's-it's-when you're working with-with
a lot of people or, you know, who all have their own independent, you know, status, it's
mostly just about communication and, you know, a mutual respect. Um-

JUDGE

Right, but if you have this shift agreement, do you assume that they're gonna work those
days?

FINDLAY

For sure.

JUDGE

Unless they tell you differently?

FINDLAY

Like yeah, if they tell me- if they-if they say that they're, you know, if they put themselves
on the schedule for a certain-for certain hours, yeah, we're gonna assume that they're
there-

JUDGE

Okay.

FINDLAY

-if something comes up or if they have to change that, or if, you know, then-then we deal
with that, but-

JUDGE

Okay.

31

FINDLAY

Yeah. It-there, you know-

32
33

JUDGE

So, let's say for exam-example, um, I sign up to work Mondays, Wednesdays, and Fridays
from 10:00 to 6:00, and I decide the week before that I won't be available the following
Monday and Wednesday. Do I just let you know or do you need me to find a replacement?
How does that work?

FINDLAY

Um, you know, most-most therapists chose to-to try to find replacements for those hours
just, you know, out of ease and-and good will on their-on their part for their clients, you
know what I mean? Like they don't wan to Jet their clients down, um, you know, nothingnothing isn't-there's not a mandatory like way of-of doing things, really, l don't know how
better to put it, but it really just comes down to, you know, to communicating. Like I have
absolutely just as much respect for them as, you know, they-they do for me as people and
therapists.
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Okay. Um, did anyone instruct them on the pace or the sequence of the-of the services that
they provided?

FINDLAY

No.

6

JUDGE

Um, who set the prices?

7
8
9

FINDLAY

Um, you know, I have the-the brochure that is made up and, you know, that has changed
over the years. That has-there are times where, you know, for instance, we-we did just
raise our prices a little bit this last winter, and I know this isn't the audit period, but, you
know, it's actually something that some of the, you know, independent contractors actually
chimed in a little bit on as well. Um, even with that said, you know, nothing is totally set.
Like they can, you know, they-most everyone who-who is an independent contractor has
keys to the place, they can come in, you know, choose to work on someone for free if they
want. You know what I mean? It's not like that-like there's not room for-for movement
there as well. But that is-

JUDGE

Well, so, for example-

FINDLAY

-but that's (UNINTELLIGIBLE)-

JUDGE

-if I'm an independent contractor with the company and you charged $50 for an hour
massage but I wanna charge $75, can I do that?

25

FINDLAY

Yeah, they can do that. I don't think anyone's ever totally done that, but they can.

26
27

JUDGE

Alright. And, um, how do they notify the client that that's what the-the-

FINDLAY

That's how-would definitely be their responsibility, um, you know, to-to do so. I mean,
even-even as is, you know, there are different types of massages. It's always there, a
responsibility to make sure that they're-that their clients, you know, understands that they're
gonna be doing, you know, may-maybe 1-1 talked to someone on the phone as a
receptionist and we don't talk about. a deep-tissue massage, we're talking about a therapeutic
massage, and then, you know, they-they come in and-and Michael's working on his client,
and he's doing deep tissue, like it would be his responsibility to let the client know that the
price is to--that's he's going to charge more for that. Do you know what I mean? Like-

38
39

JUDGE

Okay. Uh-huh. And if they don't and the client gets upset, who do they complain to?

40

FINDLAY

Well, that-that depends on the client. But, you know, I mean there-there is someone- we
do, you know, I have-I have employees. There are, you know, receptionists at the front desk
probably they hear it more than anything. Um-

JUDGE

But if they want to talk to a "manager," who would they talk to?
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That-that depends. So, like I mentioned earlier, we do have a receptionist, um, so there are
people, you know, this day in age a lot of people just, you know, search the web or whatever,
um, so we do have direct phone munber for that, so sometimes people just call in, sometimes
people stop by and book it with the receptionist.

JUDGE

Mmhmm.

FINDLAY

There are times that clients wil1-'er, not clients, sorry, there are times that independent
contractors will call in as well, you know, and say so and so's gonna be calling or they might
call and say, hey, I-you-can you put in, you know, Rebecca at 11:00 with me. You know,
so sometimes they call in and-and have the receptionist book appointments for them. Other
times, the clients call and book them themselves. And-and-

JUDGE

So the receptionist kind of maintains their schedules for 'em?

FINDLAY

Yeah.

18
19

JUDGE

Okay.

20

FINDLAY

Order to the (UNINTELLIGIBLE}-

JUDGE

Alrighty. Um, and, um, how-how often are they paid? How do you do that? How do-how
do you know how much to pay them?

FINDLAY

Yeah, so, um, so tho-those are two different questions, right?

JUDGE

Yes.

FINDLAY

So let's start with, um, you know, as far as how much do I-how-how do I know what to
pay them, that's based on the agreement, that percentage. Um, I do keep track of things,
obviously, 1-1, you know, I do use a software, I use Quick.Books, um, and our appointment
book. Um, they also, you know, it is in their best interest and that, you know, they should be
keeping track of those things too and-and having, you know, already knowing what they're
gonna - I mean that's part of just being an independent contractor is keeping track of your
own stuff as well. Um, as far as like a duration, is that what you were asking? Of whenwhen-

38
39

JUDGE

Yeah, like, do you pay them every two weeks, once a month, how does that work?

40
41

FINDLAY

Typically-typically it's every two weeks just out of convenience, um, on both of us. That's
something that, you know, we talk about as well at the beginning, you know, of-of an
agreement, you know, if they need something different, if someone needs-needs once a
week or everyday or once a month or, you know, well that works-

JUDGE

So they can make arrangements if they need to get paid sooner than that?
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FINDLAY

Absolutely.

JUDGE

Okay. Um, I'm like to go over the contract with you just a little bit.

FINDLAY

Yeah.

JUDGE

And I'm just gonna use -let's see, I know I have a contract with-

FINDLAY

And I-I know that this is a little confusing too, um, I know you have a few contracts, I
wanna say, oh, maybe the twenty-hold on, 13 was the same, I don't know, the contracts have
changed slightly over the years, but-

JUDGE

Right. I just want the one-I want the ones for 2012.

FINDLAY

Okay.

JUDGE

So thafs what we're lookin' for. Let's look at Number 44 and 45. Exhibits 44-

FINDLAY

Number 44? Is that it?

JUDGE

Uh-huh.

23

FINDLAY

Okay.

24
25

JUDGE

See if that works. So this is with Brittney Christensen.

26
27

FINDLAY

Okay.

JUDGE

And this was done in 2012. For part of 20 I2, well, December 2012. So one month-

FINDLAY

Mmhmm.

JUDGE

-of 2012. So we have under the agreement terms, um, and it-you have that they need to be
covered with liability insurance-

FINDLAY

Mmhmm.

JUDGE

-and that you-they need to have a minimum liability of one-million dollars, um, and that
the company also has to be additionaJly insured. Can you explain to me why that's there?

FINDLAY

Yeah, you know, I-so-as you,ve noticed in a couple of the Exhibits, a couple people have
done that, but it hasn't been something that I've totally stuck to. Honestly, the reason, you
know, me being a massage therapist myself, I have always worked as an independent
contractor, and that's just, you know, it's one of those things like that's just a learned thing.
But it is-I mean I think it's pretty common practice that, you know, if you just, for added
protection, insurance companies have-have said that that's the best way to protect, you
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know, the-each independent contractor even in each space. You know what I mean? So
they can have like ten different places listed there. It doesn't matter that it doesn't cost them
anything more to have those ten people, but just to have it be more broken down and specific,
that's just the advice I've gotten from-not just as a business owner but also as a massage
therapist myself, you know?

l
2

3
4
5
6
7

JUDGE

But why are you requiring one-mi1lion dollars?

8
9

FINDLAY

That's just a standard. It's-I don't know any policy that doesn't cover that much in - just a
standard policy. It's probably unnecessary that it's written like that, but-

JUDGE

What, um, what-what would the-according to your knowledge, what would the premium
be on something like that?

FINDLAY

lt is-I can tell you exactly, there-there are-obviously there are many companies that do
provide it. The-the cheapest one that I've ever found was hands-on trade, and that is $160 a
year.

JUDGE

$160 a year?

FINDLAY

Yeah.

JUDGE

That's not terrible.

FINDLAY

No, it's actually quite good.
(LAUGHING).

ROSS

Yeah, I'd like that.

JUDGE

Yeah. Okay. And then you also have on the agreement that they-that they have to work a
minimum of two shifts a week, um, that-the-that-so at least six hours a week because you
identify the shift as being at least three hours long?

FINDLAY

Yeah.

JUDGE

So, you have a requirement of two shifts a week?

FINDLAY

Um, you know, I mean, 1-thls is one of the reasons that I have changed the contracts now is,
you know, I did realize that some things we just weren't adhering to, like it just was-was
becoming kind of obsolete. I do, you know, I do still-I mean, as far as the two shifts a week,
on a business-you know, from a business standpoint, even like, you know, writing checks
and dealing with all of this kind of stuff, like, yeah, it-it makes more sense to have-have a
little bit more than three hours of availability per person, you know, just to make it even worth
having and building that relationship, but, um, it's not, you know, there have-as-and we
even have some contracts - or shifts contract agreements - that will go against that where you
see that there's only one-one shift, you know, or there are some people that don't even have
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I
2
3
4
5

any-you know, they don't even schedule themselves on the books, and they just want to be
called, you know, if something comes up and they don't actually have any hours.
JUDGE

Like doing on-call?

FINDLAY

Yeah, so they're-you know, with that said, I know we're working with 2012, so we have to
go with this, but that is something that 1have-have amended-

JUDGE

Okay.

FINDLAY

-in the current year.

JUDGE

And how about-you say you-that they agree to abide by the code of ethics for massage and
body work, can you tell me, where do they find the code of ex~thics?

FINDLAY

You can-you can Google it (LAUGHING).

JUDGE

Is that something that is standard for all-

FINDLAY

It's ver-it's very-

JUDGE

-massage-

FINDLAY

-standard, yeah. I mean, they're gonna learn that in their ma-in any massage program, you
know, wherever they get their training from or their aesthetic programs. Um, any of their,
you know, massage or body work, uh, as a trade association, memberships that they have they have to sign, you know, contracts with those, you know, membership and those boards in
order to, you know, saying that they adhere to that-that code of ethics. 1t is a very
standard-

31

JUDGE

So it's part of getting your license is also to agree to-

32
33

FINDLAY

Exactly. Yes.

JUDGE

Okay. Alright. Um, and then it has something about reporting to work on time, which means
15 minutes before the shift starts or before the booked appointment.

FINDLAY

Mmhmm.
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JUDGE

Is that-and then it looks like you don't want 'em to go too far away either. It typically
(UNINTELLIGIBLE)-

41

42
43

FINDLAY

During the wintertime-I'm sorry, what was that?

JUDGE

Isa-it-it looks like you don't want them to go too far anyway. You want you to be-want
them to be at the spa and available to take in walk-ins, but if you need to take a break or get

44
45
46
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JUDGE

Okay. Um, Mr. Ross, do you have any questions for your witness?

ROSS

Uh, yes, 1 would ask just a few questions to clarify a few things. And-and one would be-is
it okay if I proceed, Your Honor?

JUDGE

Go ahead.

ROSS

Um, they talk about the-the walk-ins in the winters, they have to be there with-in 15
minutes before the person shows up - the customer?

FINDLAY

Yep.

ROSS

Okay, and the winter season, what period of time is that?

FINDLAY

Oh, I'm sorry, were you asking-,lid you say the winter?

ROSS

Yeah.

FINDLAY

The first time-yeah, so 15 minutes before their client gets there.

ROSS

Okay, and, uh, or a walk-ins, they would just get called?

FlNDLA Y

Yeah-

ROSS

And after-

27

FINDLAY

-then we would call them and they would be there and-

28
29

ROSS

Did they~UNINTELLIGIBLE}-contracts, do they sit around at (UNINTELLIGIBLE)--

31

FINDLAY

Not at all.

32
33

ROSS

Okay. What is the winter season?

34
35

FINDLAY

Uh, timewh-wise?

ROSS

Yeah, period of time.

FINDLAY

I would say mid-December through mid-through mid-April, beginning of April.

41

ROSS

And then the rest of the period of time, which was a little over eight-

42
43

FINDLAY

Eight months-

44
45

ROSS

-months-uh, eight months is, uh, the off season?
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mean that I wouldn't then get it for them in, you know, in compliance with the contract, you
know, to-to do exactly what you're talking about. You know, to make sure that-that
there-that things are even for everyone.

I

2
3
4

s

RIVERA

So there's no incentive whatsoever for them to bring their own equipment or-or supplies
because they would not get a larger percent of the fee charged to the customer, correct?

FINDLAY

Correct.

RIVERA

If-if-and if a worker had a particular lotion or oil that they really liked, it's my
understanding that the spa will purchase that product to make it available?

FINDLAY

Absolutely.

RIVERA

Mmkay, so that the-the cut stays the same. So, what expense might they have in relation to
have--offering their own business when they're working on Aurora Spa clients?

FINDLAY

You know, I just really look at it as a much bigger thing than that. I mean, they are
independent contractors. They have lots of different expenses. I meant they-they take a risk
everyday, whether they're in the spa or whether they're at a hotel working on someone,
whether they're at their homes, whether-it's-it's not about, you know, or a spa client verses
their client. Like in my head, like-and in their head, like they are their clients, and it's
just-

RIVERA

Do you-do these workers---do they invoice you based on the customers that thefve worked
on?

FINDLAY

They do not. I do, you know, try to encourage that, um, but, no, I mean, 1-1 do ask that they
keep track of things as well and that they check, you know, all of my work. I am not perfect,
and it is their responsibility at the end of the day, you know. I know that there are-I don't
know what everyone's practices are account-accounting-wise, but I know like
Michael Carlin, for instance, you know, we've talked about this, he uses Quick.Books as well
for his own practice, and he does, you know, keep track of-of things just as diligently as I
do. Um, do we (UNITNELLGIBLE) invoice though? No. Um, the agreement is that if
they're accepting a certain check and a invoice that I'm giving them, that it is then matching
up with what they have-have already figured out at home.

RIVERA

As-as an independent contractor having their own business, why do they not coJlect the fees
from the customer themself?

FINDLAY

I gu-it, honestly, it's out of convenience in the space that we have - it's just something that,
you know, that they-they like to-I mean, A, they-they don't want to have to do that. It's
very uncomfortable to-to take, you know, take your client's money. It's often nice to have a
third party doing that. They absolutely want that to happen. Um, you know, they could talce
it if they wanted to and then just email it within the contract agreement and, you know, deal
with the commission split there, but it's something that they don't choose to do either. It's-
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I
2

JUDGE

You're gonna have to speak up. You're gonna have to move closer to the phone, please, sir. I
cannot hear you.

ELSKAMP

Now? Does that-

JUDGE

Uh, yeah, try that again.

ELSKAMP

Okay. I could simply just set an appointment with the spa and then come in and have the
services perfonned by any of the massage therapists that were on-that were on duty.

RIVERA

And did you look for business cards for any of the massage therapists?

ELSKAMP

Yeah, and I did not see any in the front area.

RIVERA

Was there any indication of someone's name so that you might be able to select a massage
therapist?

ELSKAMP

No.

RIVERA

Um, how-if you were-did you try to ask for a specific individual?

ELSKAMP

No, not a specific individual.
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24 · RIVERA

So the assignment to a massage therapist was left up to the spa?
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26
27
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3I
32
33

ELSKAMP

Yeah, for-as far as I know it was out of my control.

RIVERA

Mmkay. Unless you had-knew-knew of a name and had asked for one?

ELSKAMP

Correct.

RIVERA

But you didn't find any business cards except for-

34
35

JUDGE

He's already testified to that, so-

36
37

RIVERA

Um, wh-where were the-were the prices visible for customers to see?

38
39

ELSKAMP

Um, there was a price menu on the outside of the front door that's on Main Street in
Park City. So-

RIVERA

Mmkay. So people could look and see what the prices were before they even came in?

43

ELSKAMP

Correct.
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Um, did it list the various types of services offered?
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FINDLAY

-gonna tell you. Honestly, everything that I've said today I could testify in the same way for
estheticians, like there's not one thing that would be different.

JUDGE

Same things-applies? Okay.

FINDLAY

Absolutely.

JUDGE

Okay. So I won't make you flog through that again.

FINDLAY

Oh, we can if you got two hours. (LAUGHING.)

JUDGE

(LAUGHING.) Who wants to do that? Come on! Mr. Ross, do you have any questions for
her about the estheticians at all?

ROSS

No, uh, I do not.

JUDGE

Okay, how about you, Ms. Rivera?
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21

Just one question. Uh, the supplies that the estheticians use, did that work the same way with
them as it did with the, um, massage therapists? Did they basically use what was available
there at the spa?

22

FINDLAY

Um, some of them brought their own stuff, some of them used what was available, um, the
one difference that I-that I don't even know how important this is, but if you do look back
and see the agreed upon commissions, you will notice that estheticians, that-that negotiated
amount is typically a few percentage less than massage therapists for just that reason as well,
is that they do use a Jot more product and things like that than massage therapists do, but it's
the same thing- if they need something, you know, I'm happy to-to try to get that for them.
They can bring in their OMl tools, you know, especially with estheticians, a lot of times they
have a very particular took that they like to use, so they will just bring that. Um, but it-but
otherwise it's run the same way, but there are more expenses.

RIVERA

Mmkay. Okay. Thank you.

35
36

FINDLAY

You're welcome.

37

JUDGE

Is that-is that it?

38
39

RIVERA

Yeah.

JUDGE

Okay. Mr. Ross, do you want to make a final statement?

ROSS

I would like to go through-make a closing.

JUDGE

Okay. That'll be fine.
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